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When considering performance based contracting, one should not lose sight of the reason for using this technique.  Its purpose is to obtain better performance or lower costs or both.  In other words, things should work better and cost less.  If it will not achieve these results, it is not worth doing.  That said, there is practically no procurement where it cannot, in some degree, be successful.

Contractor Capability
Basic to the concept of performance-based contracting is to adopt contracting specifications and procedures permitting the contractor to devise the most efficient and effective way to perform the work.   However, drafting of statements of work which enable contractors to use their initiative is only part of the task.  Choosing a capable and trustworthy contractor is absolutely essential.  Thus, past performance evaluations and partnering are necessary ingredients to selecting the contractor and working with it.

Avoid Unnecessary Requirements
The fact that something is measurable does not mean that it is wise to state it as a requirement.  When a new technique is promoted, there is a tendency to use it to the maximum possible extent.  Care should be take not to overly complicate service contracting by requiring the measurement of subsidiary aspects of performance unless the measurement is essential to the agency mission.  More requirements mean more measurement which, in turn, means more cost.  The potential savings of performance based contracting should not be consumed by increased contracting and administrative costs.

Evolutionary Change
Management and Operating contracts are a unique form of service contracts.  As the material in this Guide indicates, there are many problems associated with the introduction of performance- based contracting into these complex contractual instruments.  Thus, the change to a performance-based environment will take time. That does not mean that the process should not begin. However, it would be unwise to expect a complete change overnight. 


Not A Cookbook
The following material is not a cookbook.  In keeping with the performance-based concept, it is designed to show what needs to be done, not necessarily how to do it.  However, it contains much valuable advice and is must reading for all agency personnel involved in contracting.  JC
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Glossary Of Terms and Acronyms
BASE FEE
           Base fee is that portion of the total available fee which, in essence, is a fixed fee and is not tied to performance and will normally be zero unless an amount of base fee is approved by the Procurement Executive.  Where approval for a base fee has been obtained, the performance portion of the total available fee will be decreased by an amount approved by the Procurement Executive.  Base fee is fixed at the beginning of the period of performance.

BASELINE

A verifiable description of the current scope of work, cost and schedule to be impacted by the initiative.

CAS


Cost Accounting Standards

CFO


Chief Financial Officer

COR


Contracting Officer’s Representative

COTR


Contracting Officer’s Technical Representative

CRITICAL PATH
As used in this Guide, the critical path identifies a series of milestones, or critical activities, which must be met or accomplished as per schedule and at stated levels of performance in order to achieve the required end product or output of the effort.   Failure to achieve a critical activity will delay completion or delay the start of the next critical period.  

CRP


Cost Reduction Proposal -- A proposal initiated by the contractor (a) describing a innovative change to a design, process and/or method which will result in the achievement of contract cost savings without adversely impacting contract performance or (b) to establish an effort, broken out from all other effort, on a negotiated cost plus incentive fee or fixed price incentive or firm fixed price basis.  Additional terms which may relate to a CRP include:  

Administrative Cost  --  The contractor’s cost of developing and administering the cost reduction proposal (CRP).

Cost Reduction -- A reduction in actual expenditures below the projected level of costs to achieve a specific objective.

Current Method (Baseline) -- A verifiable description of the current scope of work, cost, and schedule to be impacted by the initiative and supporting documentation. 

Design Changes -- A change to a specific design, process, or method which has an established baseline; is defined, and subject to a formal control procedure.  Such a change must be innovative, initiated by the contractor; and applied to a specific project or program.  An example of a design change would be a redesign of containers used to remove waste.

Development Cost  --  The contractor’s cost of up front planning, engineering, prototyping, and testing of a design, process, or method as it relates to a CRP..

DOE Cost  --  The cost to DOE of implementing and validating the CRP

Feasibility Assessment -- A description and evaluation of the proposed initiative and benefits, risks, and impacts of implementation.  This evaluation should include an assessment of the difference between the current baseline and proposed new method less implementation costs.

Implementation Cost  --  The contractor’s cost of tooling, facilities, documentation, etc., required to effect a CRP design, process or method change once it has been tested and approved.

Methods Change -- A change to a specific design, process, or method which has an established baseline; is defined, and subject to a formal control procedure.  Such a change must be innovative, initiated by the contractor; and applied to a specific project or program.  A methods change might be in the way contaminated soil is collected and transported for decontamination (e.g. Approach #1:  Soil is shipped directly from location to decontamination site.  Approach #2:  Soil is moved to central location and then shipped to the decontamination site.).

Net Savings  --  Is a reduction in the total amount (to include all related costs and fee) of performing the effort where the savings revert to the DOE control and may be available for deobligation.  Such savings may result from a specific cost reduction effort which is negotiated on a cost-plus-incentive fee, fixed-price-incentive or firm-fixed-price basis, or may result directly from a design, process or method change.  Savings may also result from formal or informal direction given by DOE or changes in the mission, work scope or routine reorganization of the contractor brought about due to changes in the budget.

   


New Method (Baseline) -- A verifiable description of the new cost, work scope, and schedule, how the initiative will be accomplished, and supporting documentation.

Process Change --  A change to a specific design, process, or method which has an established baseline; is defined, and subject to a formal control procedure.  Such a change must be innovative, initiated by the contractor; and applied to a specific project or program.  An example of a process change would be a change in the way soil is decontaminated.

Shared Net Savings  -- Shared net savings may result from (1) a specific cost reduction effort which is negotiated on a cost-plus-incentive-fee or fixed-price-incentive basis and constitutes the difference in the negotiated target cost of performing an effort as negotiated and the actual allowable cost of performing that effort or  (2) may result directly from a design, process or method change and occurs in the fiscal year in which it is accepted and the subsequent fiscal year and represents the difference in the estimated cost of performing an effort as originally planned and the actual allowable cost of performing that same effort utilizing a revised plan intended to reduce costs along with any contractor development costs, implementation costs, administrative costs, and DOE costs associated with the revised plan.  Administrative costs and DOE costs are included at the discretion of the contracting officer.  Savings resulting from formal or informal direction given by DOE or changes in the mission, work scope, or routine reorganization of the contractor due to changes in the budget are not considered shared net savings and do not qualify for incentive sharing.

Validation of Savings  -- The process of  DOE personnel performing an independent verification of results, including a cost analysis.  Validation of savings should reflect evaluation from both programmatic and financial viewpoints.

DCAA


Defense Contract Audit Agency

DEAR


Department of Energy Acquisition Regulation

DOE


Department of Energy

EXPECTATION
The desired condition or target level of performance for each measure.

FAR


Federal Acquisition Regulation

FASA


Federal Acquisition Streamlining Act

GAO


General Accounting Office

GPRA


Government Performance And Results Act

INNOVATION     
Any process, procedure, system or any action initiated or taken by the contractor which enhances performance under the contract and which is considered to be exceptional with respect to its application to standard or normal business practices or procedures.

LCB


Life Cycle Baseline

M&O


Management And Operating 

NET SAVINGS
Is a reduction in the total amount (to include all related costs and fee) of performing the effort where the savings revert to the DOE control and may be available for deobligation.  Such savings may result from a specific cost reduction effort which is negotiated on a cost-plus-incentive fee, fixed-price-incentive or firm-fixed-price basis, or may result directly from a design, process or method change.  Savings may also result from formal or informal direction given by DOE or changes in the mission, work scope or routine reorganization of the contractor brought about due to changes in the budget.

NPR


National Performance Review

OFPP


Office of Federal Procurement Policy

OIG


Office of Inspector General

OBJECTIVE

A statement of desired outcomes for an organization or activity.

PERFORMANCE
BASED 

CONTRACTING
Performance-Based Contracting means structuring all aspects of an acquisition around the purpose of the work to be performed as opposed to either the manner by which the work is to be performed or broad and imprecise statements of work.

PEP


Performance Evaluation Plan

PERFORMANCE

FEE


That portion of the total available fee which is tied exclusively to the contractor's performance of the contract.  The performance fee amount will consist of an incentive fee component for objective performance requirements and an award fee component for subjective performance requirements, or both.  This amount will usually constitute the entire available fee, unless a base fee is approved.  The performance fee available may be associated with either objective or subjective performance measures, or some combination of both.

PERFORMANCE 

INCENTIVE
A performance incentive represents a reward or consequence that may be employed to motivate a contractor to achieve baseline or higher levels of performance of a requirement.  In most instances, the incentive represents an amount of fee tied to the accomplishment of a performance objective.  Please refer to Topic Three, Models and Examples.
PERFORMANCE

OBJECTIVE

A statement of desired results reflecting the level or various levels of performance of a requirement which the DOE believes are of value. 

QUALITY

ASSURANCE

PLAN


The quality assurance plan (QAP) provides the method to determine if the contractor meets the performance standards in the statement of work.  The QAP provides how and when surveillance, in accordance with the statement of work, or similar document, will be performed.  The QAP measures performance against the standards in the statement of work and both documents should be included as part of the solicitation.


REQUIREMENT  
An element of work effort defined in the contract Statement of Work or Work Authorization Document which the contractor is required to perform.

SERVICES

Services are defined as the performance of identifiable tasks rather than the delivery of an end item of supply.  “Services” also include tasks that are delivered under a contract where the primary purpose of the contract is to provide supplies.



SOW


Statement of Work

TOTAL

AVAILABLE FEE
The total available fee represents the entire fee that is potentially available for payment to a contractor.  This total available fee is comprised of a base fee and a performance fee depending on the type of contract.   The total available fee in a performance-based contract will normally consist of a base fee dollar amount and a performance fee dollar amount.  The base fee portion will normally be zero unless prior approval is obtained from the Procurement Executive.  The performance fee amount may consist of either an incentive fee component for objective performance requirements, an award fee component for subjective performance requirements, or both. 

UNCOSTED

FUNDS

The balance of the amount of funds obligated by DOE for which costs have not yet been incurred.

TINA


Truth in Negotiations Act

WAD


Work Authorization Document


SECTION 1

PERFORMANCE-BASED CONTRACTING


Chapter One


Introduction to Performance-Based Contracting
The Department of Energy (DOE) has been faced with many challenges over the years since World War II, and, as a result, has had to employ unique approaches to acquiring the goods and services needed to meet its most important missions.  The times are still changing for the DOE as it rethinks its procurement practices in face of new missions brought about in an evolving world.

As a result, the DOE is rapidly moving to a new contracting environment.  The purpose of this Chapter is to introduce this new contracting environment and discuss the changes made in the way DOE conducts its procurement.  It is important to emphasize that these changes are occurring not merely for the sake of change, but out of necessity.  Budgetary constraints and the necessity for excellence in performance challenge us to develop new ways to accomplish our missions.

1.  Background
To better understand this new contracting environment, it is useful to briefly summarize the four businesses the agency is engaged in:

o
Energy Resources - Assuring adequate supplies of clean energy and reducing U.S. vulnerability to supply disruptions; encouraging efficiency and advancing alternative and renewable energy technologies.

o
National Security - Effectively supporting and maintaining a safe, secure, and reliable stockpile without nuclear testing, dismantling and disposing of excess weapons.  The Department will take a leadership role in national and global nonproliferation and nuclear safety activities.

o
Environmental Quality - Reducing environmental, safety, and health risks and threats from DOE facilities and materials and permanently disposing of civilian spent nuclear fuel and defense related radioactive waste. 

o
Science and Technology - Maintaining leadership in basic research and advancing scientific knowledge.

To ensure the success of our efforts in furthering each of our business lines, the Department identified three areas that are critical to our success.  These areas, constituting our Corporate Management philosophy, relate to 1) the safety and health of the DOE workforce and the public and protection of the environment in all Department activities; 2) foster a close working relationship which promotes open and free communication and constructive feedback with our customers and stakeholders, and 3) use efficient and effective corporate management systems to guide our decision making, streamline and improve our operations, align resources and reduce costs, improve quality of our product and service and, finally, evaluate our performance.    

Each of these highly complex activities has unique aspects, requiring the participation of highly capable private-sector organizations and academic institutions.  Historically, and  prevalent today to a significant degree, DOE enters what are typically called management and operating (M&O) contracts to fulfill these requirements.  DOE designed the M&O contract to attract private industry to the high-risk job of preserving national security through technological advances in both defense and civilian scientific endeavors.  

To place the evolution of contract forms within the DOE in context, it is important to first describe the fundamental precepts of the M&O contract at the DOE and the pivotal attributes that have set that contract form apart from the more traditional instruments used by other Federal entities.  In this way the reader will better understand how the inherent strengths of the traditional M&O contract format, considered administrative assets in the past,  now are impediments to change as the Department transitions its role into the 21st century.

A.  What Are Management and Operating Contracts?

The Federal Acquisition Regulation (FAR) - itself the result of a reform effort in the early 1980's - recognizes the M&O contract as a distinct concept.  The FAR, in Subpart 17.6, defines M&O contracts as an agreement under which the government contracts for the operation, maintenance or support of a Government-owned or -controlled research, development, special production or testing facility that is wholly or principally devoted to one or more major programs of the contracting Federal agency.  

The underlying principle of the M&O contract has been the intention of the government to draw upon the existing expertise of the private sector rather then spend limited government resources to duplicate capability already existing in the private sector.  As applied at the DOE, M&O contracts have been characterized by lengthy periods of performance and broad statements of work, with work authorized (including cost incurrence) through  instructions such as work authorization directives, delivery orders and task assignments.  In selecting a contractor for an award, the ability of the contractor to perform (technical and managerial competence) was usually the predominant selection criterion as opposed to cost.  The DOE M&O contract typically relieved contractors of most financial risk and provided for only limited external oversight of the contractor’s activities.    The changing political environment has resulted in a shift away from weapons production with DOE requirements evolving from a production-orientation to one that is primarily project-oriented.  Current emphasis on restoring the environment as opposed to weapons production is an example. 

Historically, the M&O contract, as used by the DOE, has been a  cost reimbursement contract; principally of three types:

o
Cost-plus Award Fee Contract.  This type of contract reimburses the contractor for costs that it incurs in performing the contract.  Essentially, this type of contract provides for a fixed-base fee plus an additional fee awarded based on the Department’s subjective evaluation of the contractor’s performance.  It is the most prevalent among for-profit contractors.

o
Cost-Plus-Fixed-Fee Contract.  DOE reimburses the contractor for incurred costs plus pays a fixed fee as specified in the contract.

o
Cost-Plus-No-Fee Contract.  The contractor is reimbursed for its costs, but is not paid a fee.  This type of contract has been used primarily with academic institutions.

Under these cost reimbursement instruments, the responsibility for all aspects of running the facility was assigned to one prime contractor.  The prime contractor would occasionally subcontract certain responsibilities such as transportation services, medical care, security.  

The contractual instruments most often used by the DOE for its most difficult and complex research, and for production and weapons facilities have been award fee contracts.  Over the years, contractors working under this type of contract have had a remarkable record of scientific and technical success.  The  performance of these contractors has been, to a large degree, a direct result of the unique long-term contractual relationship among the parties to the agreements.  M&O award fee contracts were purposely designed to draw on the dedicated technical, scientific and administrative skills of non-federal entities for accomplishing a federal purpose.

B.  What is Special about Management and Operating Contracts?

The following specific precepts have been elements of the Department’s M&O contract applications:

o
There is a mutuality of interests in which contractor support of the performance of a government mission meets the goals of the public and private institution.

o
The government retains responsibility for broad program management on technical direction, while the contractor is responsible and accountable for the day-to-day management and performance of work.

o
With few exceptions, the government assumes all financial risk responsibility directly associated with the contractors operations.

o
Employee compensation and benefits, including pension programs are subject to government approval, and designed to promote the continuity of the workforce.

o
While the contractor is contractually responsible for performance in accordance with all terms of the contract, including security, health, safety and environmental compliance, the government remains accountable to society for the establishment of the mission, conduct of operations and expenditure of public funds.

o
The Department has arranged to ensure the flow of operating funds to the contractor.

C.  Why Management and Operating Contracts?
The characteristics of M&O contracts were well suited to meet the needs of the Atomic Energy Commission and its successor agencies, including the Department of Energy.   The urgency associated with World War II required that war materials be expeditiously produced without distractions.  Key issues of contemporary contracting, such as the issues relating to cost and contractor accountability, were not of primary importance relative to having the needed research, components and materials delivered on time.  The actual price paid (including the impact on the environment) was secondary to obtaining necessary armaments.  The timely acquisition of necessary materials and research services, often with secondary regard paid to the costs incurred, was management’s primary expectation.   Late in the “cold war,” charges of mismanagement and contract abuse started to emerge and what began was the start of what is now commonly known as “contract reform.”  Efforts at reform touched many areas of government contracting.  Because of the unique nature and high degree of priority of the work and the high risk associated with that work, the area of advanced military and nuclear applications remained relatively immune from reform efforts.

2.  The Changing Environment
Change is occurring in the way that the government and industry do business.  Both government and industry are looking for ways to improve the methods by which they conduct business.  Both are moving toward a mutual goal of creating operations that work more effectively and at reduced cost.  This movement is essential since as the initiative to “downsize” and “right size” progresses, today’s resources will prove inadequate to accomplish all aspects of the work processes as they had been defined in the past.  Out of necessity, organizations are re-engineering work processes to control their costs of operations and to create cost and other incentives to push contractors to perform at the highest level of technical and managerial efficiency.  The search to control costs and to drive contractor performance has also been a significant objective within the DOE.  All functional elements of the organization and the processes and systems used to manage and contract for goods and services have been subject to critical evaluation. 

A.  The Department of Energy and Change

In February 1994, the Department of Energy issued the report of its Contract Reform Team, Making Contracting Work Better and Cost Less, which recommended that the DOE move away from its traditional contracting approach and adopt the principles of performance-based contracting.  It was felt that the traditional M&O contract approach relied too heavily on cost reimbursement structures (almost all with award fee provisions) involving broad and general statements of work; served to limit competition and lacked meaningful incentives for motivating contractors to higher levels of performance.  In addition, the climate of government contracting has been shifting toward contractor assumption of greater operating risk, including risk associated with fines, penalties, third party liabilities, and loss or destruction of property.  The Contract Reform Team also  recommended that the Department seek to identify contract structures that would better define measurable standards of performance under which contractor accomplishments could be evaluated and fees awarded accordingly.

The central theme of the Contract Reform Team’s recommendation for performance-based contracting (PBC) was the prudent application of results oriented statements of work; clear, objective performance standards and measurement tools; incentives to encourage superior performance; and providing services at the prime or subcontract level on a fixed price basis where appropriate.  Since the issuance of that report the Department has experimented with various forms of performance-based contracts, including various approaches to contractor risk, performance measurement and fee incentives.  Among other things, this Guide embodies the lessons-learned during that period of experimentation as well as lessons learned from the achievement of PBC at other organizations in the government and in the private sector.  

B.  The General Accounting Office and the DOE Office of Inspector General 

The DOE Office of Inspector General (OIG) and the General Accounting Office (GAO) have devoted a great deal of time to reviews of the Department’s contracting problems.  In the late 1980's and early 1990's, reports by these organizations highlighted the following issues: inadequate federal control over M&O contracts, broad indemnification of contractors, inadequate contract administration staffing in DOE field offices, problems with DOE’s 1991 Accountability Rule (where the contractor was held responsible for costs associated with avoidable events), use of vague and nonstandard provisions in contracts, weak financial and accounting controls, inadequate DOE review and approval of contractor procurement and property management, and problematic administration of contractor pension benefits.  The weaknesses identified by the GAO and the IG were significant and systemic.

The Department has taken significant steps to reform its contracting practices.  The Accountability Rule was found to be less than effective and was rescinded with the issuance of new rule-making in 1997.   Best commercial practices were applied to various business functions including the procurement and personal property management functions through a formal pilot program in 1996.   Other efforts were initiated earlier such as initial work on benchmarking best practices in 1994 and 1995.

3.  Performance-Based Contracting
The development of PBC is a further step forward in achieving the goals of making DOE’s contracts work better and cost less.

A.  What is Performance-Based Contracting?
OFPP, in its Policy Letter 91-2, dated April 9, 1991 defines PBC as essentially structuring all aspects of an acquisition around the purpose of the work desired as opposed to either the manner by which the work is to be performed or broad and imprecise statements of work.  Critical elements of effective PBC are a well defined and clearly written statement of work with achievable performance standards, a performance requirements summary which sets the performance standard for each measurable service of the contract, defines, where possible, acceptable quality levels, methods of surveillance and percentage of the contract price each service represents to establish the basis of payment for acceptable and nonacceptable performance and a quality assurance surveillance plan.  A critically important prerequisite to effective PBC is a well defined and clearly written statement of work (SOW).  Chapter Two of this Guide deals with the SOW in the PBC environment.  

B.  What are the Key Elements of this New Contract Form?

There are certain key characteristics that make performance-based contracts different from other contract forms used in the Department.  

The concept of performance-based contracting is centered on a contract instrument that defines performance expectations in terms of outcomes or results as opposed to methods, processes, systems or broad categories of work activity. To the maximum extent possible, it describes the work in terms of what is to be the required output rather than how the work is to be accomplished.

The second component of PBC is that responsibility is placed on the contractor for assuring quality performance.  The contractor’s compensation is tied to the achievement of the prescribed outcomes or results.  This requires that formal and measurable performance standards, including surveillance plans, be developed to facilitate the assessment of contractor performance.

This new form of contract requires clearly stated, results-oriented, performance criteria and measures.  DOE must be able to identify acceptable levels of performance for each of its performance measures.  Where a range of performance is desired, the acceptable range must be defined.  Appropriate incentives are created to motivate contractors to meet and exceed higher levels of performance than have been expected in the past.  Criteria are included to require or incentivize contractors to pursue opportunities to subcontract for tasks that other entities may better perform at less expense than the management contractor.  In addition, provisions may be included that create specific incentives for cost savings and improved financial accountability.  Using this approach, the government should realize improved contractor performance and greater accountability, as well as more efficient deployment of contractor management and government oversight resources. 

It is a general Federal procurement practice that agencies utilize competitive negotiations for acquisitions where performance above the minimum acceptable level may be desired.  During the selection process, greater consideration should be given to technical capability, management capability, cost realism as well as past performance.  More will be said regarding cost realism in a later chapter of this Guide.  With DOE, however, even as the contracting environment and energy mission changes, it is acknowledged that the Department will continue to contract for management services utilizing many of the same contractors and laboratories that have been used in the past.  The unique and unpredictable missions of the Department require a continuing need to maintain and increase the partnerships and special relationships that have served the Department well in the past. 

As intermediate and longer term requirements extend from one period of performance to the next, the expertise of the successful contractor will be enhanced.  Using the experiences gained during prior contract periods, objective performance-based incentives will be developed and incorporated into the new contract.  The statements of work will describe the services in terms of “what” is to be performed.  Performance standards will become more definitive than those for the prior period.  Conversion from a total award fee cost reimbursement contract to more defined and disciplined contracting arrangements will be accomplished when appropriate.  Incentive provisions emphasizing critical performance objectives will be introduced selectively in order to manage and focus the contractor’s efforts in desired areas.

C.  Why Change Contracting Forms?
The incentives for DOE to use PBC are several.  For our program managers, PBC will be the tool that may result in a way to better incentivize and measure performance.  For budget managers, PBC will provide better visibility over costs.  For the senior managers with overall responsibility, PBC implements the principles embodied in the National Performance Review, Contract Reform, and the Government Performance and Results Act.  Those involved in the day-to-day contracting activities will assume greater responsibility and professionalism during the process of administering the contract.  For the Department in general, PBC should result in lower overall contract costs and improved performance.  For the contractor, meeting or exceeding, where appropriate, the Department’s goals will earn dividends not only in larger fee or profit, but also where past performance is a evaluation criteria on future awards.  Finally, for the ultimate stakeholder, the taxpayer, the PBC process will address a number of problems associated with DOE’s past practices such as those identified in a number of audits, i.e., reimbursement of unallowable and unnecessary costs, schedule delays, failure to achieve specified results, and other performance and oversight problems.

D.  Comparison of the Traditional M&O Contract to the New PBC

To better understand the difference between DOE’s traditional M&O contract and the PBC as it is applied to M&O and other type contracts, Table One, adapted from the Contract Reform Report, Making Contracting Work Better and Cost Less provides a good overall comparison. 

TABLE ONE

Comparison
	M&O Contract
	PBC

	Broad, subjective SOW

DOE oversees input

Cost reimbursement type contracts

1 Contractor/1 Operator

No cost reduction incentives

Fee based on post-performance review

No fee for academic organizations

Base fee allowed

Covers only M&O
	Clear performance standards and accurate workload estimates

DOE measures output

Multi-type pricing arrangements with fixed price the preferred method when standards and workload are available

Specialized subcontractors - or individual contracts for recurring services

Incentives to reduce cost/shared savings

Fee based on measurable criteria to include incentive fee, where appropriate, based on exceeding performance standards 

Fee may be available

Only with Procurement Exec.  approval

May cover other contract types as well as M&Os


4.  Conclusion
While the changes taking place at DOE are part of the overall government-wide re-engineering and contract reform initiatives, the more fundamental and more compelling reasons for change at the DOE are the dramatic shift in agency direction and the absolute criticality of the DOE mission. To fulfill its responsibilities in the most efficient and cost effective manner, the DOE requires the participation of all DOE employees and its contracting partners.  While the need for change is generally recognized, implementing a 180 degree shift in focus to meet, in some cases, entirely new goals and objectives may not always be easy. 


Chapter Two

Statements of Work for Department of Energy Contracts 
This chapter provides a conceptual framework for drafting statements of work. While the concepts discussed are applicable to contracting generally, it focuses on the features of work statements for M&O contracts.

1.  Functions of the Statement of Work
The statement of work (SOW), consisting of the specifications and any other portions of the contract that describe the performance required of the contractor, has a number of functions.  It is the means by which the agency determines which part of its mission requirements will be performed by the contractor.  In competitive procurements, the SOW establishes the degree of competition by defining those firms that can comply with its requirements.  It provides both competitors and the agency with the basis for estimating the cost of performance.  The determination of the type of contract to be used will depend upon whether the work required is such that the costs of performance can be accurately predicted.  The SOW is also an essential ingredient in the evaluation of competitive proposals when offerors are required to propose specific methods of meeting its requirements.  It is the basis for determining whether the contractor has achieved the required results and whether the government is required to accept the performance.  As such, it determines whether the contractor is entitled to receive payment of the contract price or fee.  

In fixed price contracts, the SOW is used to determine whether the contractor can be terminated for default and the extent of the damages incurred by the government.  It also serves as the basis for determining whether changes to the work occur and whether price adjustments are required.

A performance work statement (PWS) of work is a new way of doing business.  Writing a SOW, or a PWS, is a management exercise which should be done by a small team of functional experts and contracting personnel for each of the major service categories, or critical or major tasks, to be included in the contract or the performance-based portion of the contract.  The PWS becomes the basic management document for operation of the function.  It must clearly define the work to be done and the performance standards expected (quality, quantity, and timeliness).  The PWS should also define the satisfactory level of performance, and provide a range of acceptable performance, as applicable.  The PWS must contain the essential elements for administration after contract award which are addresses in necessary detail in the performance evaluation management plan.  Essential elements include the systematic basis for acceptance and rejection of each performance effort, the identification or baselining of the cost of the effort, and a basis for withholding of fee for unsatisfactory performance.   

2.  Generic Types of Work Statements
Conceptually, SOWs fall into three classes — (1) functional specifications, (2) performance specifications, and (3) design specifications.  SOWs for products or services will rarely consist of pure functional, performance or design specifications.  However, they will almost always consist of some combination of these generic types.  Thus, it is important that their legal and practical significance be understood.

A.  Functional Specifications
The functional specification is the broadest type of work description.  It requires only that the contractor achieve an end result.  It does not specify the means of achieving that result nor does it specify the processes or procedures which the contractor is required to use in performance.  An example might be a requirement that hazardous materials be safely transported from point A to point B within a certain period of time.  It places the greatest degree of risk upon the contractor but also gives the contractor the greatest degree of freedom in determining how to achieve the end result.  Thus, the contractor would be free to use air, rail, automotive or any other type of transportation which would achieve the end result.  Because it has no restrictive features, a functional specification will enable the greatest number of firms to compete for the government’s requirements.  Since the contractor is free to choose the means of performance, the government will be required to make cost/quality tradeoffs in evaluating proposals responding to functional requirements.


B.  Performance Specifications
A performance specification is next in the breadth of the work statement.  It differs from the functional specification in that it specifies the means by which the performance objective is to be achieved.  Thus, in the example of transportation of hazardous materials, the performance specification would specify the means of transportation — whether by air, rail or otherwise.  However, it would not specify the processes or methods to be used in transporting the materials by the prescribed method.  Such a performance specification would permit the contractor to determine how to load the material.  It also would place the risk on the contractor that the methods chosen would achieve the end result.


C.  Detail or Design Specifications
The detail or design specification is the most restrictive of the three types.  Not only is the means of performance specified, the processes and procedures which must be used in performing the work are prescribed.  Thus, in the example of transportation of hazardous materials, a design specification would require specific methods of loading, identifying and other factors involved in the transportation.  While the contractor has no freedom to choose how to perform, it will not be liable if the methods specified do not achieve the end result.  The Government warrants that its design specifications are suitable for the intended purpose.

3.  Performance-Based Work Statements
The aim of a Performance Work Statement (PWS) is to describe the work as much as possible in terms of outputs as opposed to methods of performance.  In other words, the PWS should state what is to be done, not how to do it.  The aim is also to state the requirements in objective terms.  Thus, the contractor is given the responsibility of achieving the end result and the freedom of determining generally how that result is to be achieved.  In these regards, the PWS most nearly resembles a functional or performance specification.  


A.  Objectively Measurable Outputs
Where possible, the outputs should be stated in objective terms.  This might be the number of units to be produced, the timeliness of submission of reports (number of days), the number of defects or any other requirement which can be measured by numbers.


B.   Other Identifiable Tasks
Many requirements are not capable of being described as objective outcomes.  In some instances, particularly involving services, it may be necessary to state the outcome in terms which require that the determination of compliance requires the exercise of judgment.  This might be required in the assessment of research or the effectiveness of management.


C.  Inclusion of Processes or Procedures
In some cases, the inclusion of processes or procedures may be necessary for mission requirements.  For example, if the SOW of a contract calls for the contractor to perform three chemical tests on a specified material and then to analyze the results, there may be several variations in how to perform these tests.  It would be appropriate to specify the methods of analyzing the results where the government wishes to validate the efficacy of a particular test.  However, processes or procedures should not be specified as a means of controlling the contractor or assuring that the contractor will perform satisfactorily.  Those objectives will be met by selecting a capable and trustworthy contractor.

4.  Risk and Type of Contract
The nature of the PWS and the degree of risk involved will require the consideration of various contracting strategies.  While one of the objectives of contract reform is to maximize the use of fixed price contracts, this may not always be possible.  Where risks are not at an acceptable level, fixed price contracts may not be appropriate.  When the risk of performance can not be defined with any reasonable degree of certainty, a cost reimbursement contract is called for.  The risk associated with this type of contract is primarily on the government since the contractor’s commitment is limited to using its best efforts to achieve the requirements.  Nevertheless, there are a number of techniques which can be used to increase the possibilities of using fixed price arrangements.



A.  Breadth of the Statement of Work

The broader the statement of work, the more difficult it is to develop a PWS.  In formulating a SOW, there is a great temptation to make it include all functions that are required in support of a given office.  The sheer magnitude of the requirements gives the SOW drafter a formidable task and the risks may be so great as to preclude use of a fixed price contract.  An overly broad SOW will probably include a considerable portion of work which the contractor must subcontract.  This also can tend to increase the costs of the contract administration.


B.  Unit Price vs Lump Sum Pricing
Where the nature of the work is known, but the quantity is uncertain, consideration should be given to use of a unit price contract.  In a lump sum contract, the contractor takes a risk that the quantity of work will be greater than anticipated while the Government takes the risk that the quantity will be less than estimated.  These risks can be shared through the use of a unit price contract.  For example, in a contract for environmental remediation, the contract could take the form of a fixed price per cubic foot of earth to be remediated, where both the type of contamination of the earth and acceptable methods of remediation are known, but the extent of the contaminated material is unknown.  As long as the contractor can not influence the unknown, i.e., the amount of contaminated material,  this particular type of contract will allow partially fixing the cost of the unknown work (here the quantity of earth to be removed) by establishing the unit cost associated with the known remediation technology.  Only the magnitude of the cost is unknown and it can not be influenced by either the contractor or the government.  A large caution is in order.  If the contractor can influence the unknown, this can become the least desirable contract form. 

C.  Task Order Contracts 
Another technique for reducing the risk of fixed price contracts is to use a task order contract.  In this type of arrangement, the SOW can be very broadly stated in the initial contract award and defined precisely for each task order.  This permits delaying the drafting of the SOW until such time when greater certainty in determining the nature and the type of work is available.   

5.  The SOW and Agency and Site Missions
At some DOE sites, strategic plans exist along with annual operating budgets.  These documents detail the individual work segments, their schedule for completion, and the cost estimates for accomplishing the specified effort, all on an annual basis.

Logically, the SOW to perform a specific piece of the planned work should fit within the estimate for that work in the site strategic plan.  That may or may not be the case, however, since the estimates are not likely to be the result of detailed cost estimating.  Rather, those estimates may be the result of an order of magnitude estimate where the degree of error is large.  If the detailed estimate is too large, a problem is presented.  Either the site plan must be adjusted to accommodate the larger estimate, or the work contemplated must be curtailed by reducing its scope or by budgeting the work to be done over a longer period.  Obviously, many factors affect the site plan, and need to be addressed up-front.  All possibilities must be confronted directly and deliberately in the context of the whole site plan.  The easy path is often the worst.

A.  Statements of Generic Requirements for Certain DOE Programs

The Department's sites are a mix of single purpose (one program office) and multipurpose (several program offices) facilities.  In both instances, the work varies from the well-defined to the undefined.  Over the course of contract performance, the composition of the work will change, often within the span of a year.

1).  Environmental Management Mission Requirements

The generic program for environmental management in the Department of Energy is for the cleanup of a site or portion of a site.  As a result, the requirement will normally have a finite completion objective in terms of outcome or performance expectation over time.  However, the same contract may present milestones of performance that are by their nature very hard to define.  The SOW and the other provisions of the contract must be designed to recognize these variations in the same contract.  One example of this situation is for the operation of a vitrification process where one contract provides for not only the development of the vitrification process, but also for the construction of the vitrification facility.  Environmental management missions often include research and development requirements which, by their nature, may not be capable of specific definition.  Another consideration relating to environmental management contracts are the uncertainties of the extent and exact types of contamination as well as the possibilities, if not likelihood, of frequently shifting clean-up standards.  The existence of different standards means that, in some instances, “finite” completion, referred to above, cannot be defined - i.e., what is cleaned up to one standard is still contaminated to another standard.

2).  Defense Mission Requirements

The projects that are part of DOE's defense mission may have a finite completion, but the requirements are often continuing in nature.

Examples of defense requirements that can be reasonably defined are the production or dismantlement of nuclear weapons.  Within the defense establishment, requirements that usually cannot reasonably be defined are research and technology development, and unique, small lot, manufacturing requirements.

3).  Laboratory Requirements

This class of requirements is rarely amenable to a discrete detailing of the effort.  The work tends to be of a continuing nature and generally consists of basic and applied research.  Certain supporting requirements, such as facility construction projects, can reasonably be defined.


B.  Support Requirements
The work scope, as it relates to support requirements, (e.g., purchasing property, etc.), may vary to some extent in specific makeup between the sites.  However, on the whole, it will encompass those efforts required to support the mission requirements.  

The Department of Energy's sites that are managed and operated by M&O contractors are unique in that the Department has a direct interest in the performance requirements for many of the support areas.  This interest stems from the fact that the site contractors are a separate operating entity, essentially independent from their parent organizations, and they exist for the sole purpose of the Department at the site.  The Department, therefore, sets many of the support requirements which the contractor must perform.  Other support efforts may be established by the contractor in areas not addressed by the Department that the contractor considers necessary to support the mission requirements or where the contractor has a specific interest.  The nature of the support services to be performed will vary from those that have a well-defined function and scope or a well-established relationship with what they support to those that are undefined or have no direct relationship with other work.

6.  Performance Work Statement Development Steps
This final section in this chapter is taken, in large part, from the Office of Federal Procurement Policy’s (OFPP) “Guide to Best Practices for Performance-Based Service Contracting”, dated April 1996.  Additional useful information is available from OFPP on their web-site at http://www.arnet.gov.

      A.  Analysis of the Requirements
Services and outputs must first be identified before an adequate PWS can be developed.  If the requirements, for the current period, have been adequately identified, preparation of the PWS is greatly facilitated.  The following broad job analysis steps are usually applicable:

1).  Organizational Analysis

!
Review the requirements and identify the services and outputs required from the contractor.  The site’s strategic plan or life-cycle baseline provides the basis for this analysis in the intermediate and longer term.  The site’s annual plan interprets requirements on an immediate basis.

!
Emphasize the outputs the contractor will produce, but not how they will be produced.

2).   Work Analysis

!
Break down the work into its lowest task level and link tasks in a logical flow of activities - again, linked to the site baseline. The relationship and importance of each of the lower level tasks must be identified.

!
Identify all outputs from the tasks and subtasks required of the contractor.

3).   Performance Analysis and Standards

!
Performance analysis assigns a performance requirement to each task, which involves determining how a service can be measured and what performance standards and quality expectations apply.  The standard establishes the performance level required by DOE.

!
Normally, the minimum acceptable standard of performance should not be set at 100% performance given the cost of 100% performance. 

!
Each measure must be necessary.

!
Standards may be published or are well recognized, industry-wide standards, or may be developed by the agency with industry input to ensure they are realistic and effective.  This may be done through public meetings, public comments on the proposed standards and measures, or through Requests for Information (RFIs) per FAR 15.405.

4)    Data Gathering

!
Historical data may be used by the planners and prospective contractors to forecast or quantify expected work requirements.

!
Needed data may be available from existing data management information systems and other databases or records such as sampling and on-the-job observations and prior performance history for similar type work.

!
The historical data may be used in cost estimating and analysis, and may be included in the solicitation to facilitate offerors’ understanding of workload requirements.

5)    Cost Analysis

!
Analysts must compute estimated costs for each task based on data that is available.  These costs are used in preparing the government estimate, evaluating proposal and determining incentives.  The government should include consideration of commercial costs of performing work in the private sector.  While this may not be appropriate for much of DOE work, there may be instances where commercial costs may be applicable, such as low risk construction projects.

6)   Incentives - Incentives should be used when they will motivate the contractor to accomplish critical requirements and induce better quality performance.  Much of this Guide is devoted to the subject of incentives.

B.
Considerations in Developing the PWS



Some basic considerations should be borne in mind in developing the PWS.  These include:

1)  Content

!
Identify only the essential outputs which are expressed in clear, concise, commonly used, easily understood, measurable terms, where possible.

!
Do not repeat material that appears elsewhere in the contract.

!
Do not include detailed procedures that dictate how the work is to be accomplished.

!
To the maximum extent practicable, the PWS should be a stand-alone document, with minimum references to regulatory or other guidance.  Only mandatory requirements should be referenced.

2)  Style

!
Use precise terms and clear, concise wording.  Avoid vague statements or overly technical language.

!
Use the active voice, task oriented statements.  For example, “the contractor will provide X” as opposed to “X will be provided.”

!
Avoid abbreviations and acronyms, ambiguous words and phrases.

3)  Method

!
A cross functional “team” approach should be used which will result in a better final product, and limit the potential for disagreements among agency officials prior to award and during contract performance.  It also serves to involve program personnel early in the acquisition process.

!
Whenever possible, obtain comments from prospective offerors.  Review by and input from potential sources provides an effective way to screen the PWS for accuracy, comprehensiveness, and clarity.  It also serves as an excellent tool to identify aspects of the PWS that would restrict competition, raise costs unnecessarily, or discourage contractor innovation.  Early involvement of industry is important.

!
To the extent available, utilize existing model PWSs, particularly those tested in application.  An agency does not have to reinvent the wheel and start from scratch to develop a PWS.


Chapter Three 


Establishing Costs, Prices and Fees
This Chapter covers the process of establishing costs, prices and fees in a performance-based environment.  It will address some estimating techniques and their applicability by site, and it will cover the different elements of fee.  It will discuss fee relative to performance-based contracts and it will detail the process of fee negotiations.

1.  Establishing Estimated Costs
The Department of Energy's M&O contracts establish estimated costs for the work to be performed.  The contractor estimates the cost of the work to be performed and the DOE validates it primarily for technical understanding and cost reasonableness, and to ensure it is within budget.  These costs are normally not negotiated.  This has been due, in large part, to the nature of the work performed and its reliance on specific program legislation for the level of activity and amount of funds appropriated.  It is anticipated that in the future some of these contracts may lend themselves to negotiation of total costs and others to the negotiation of some of the costs.

The precision to which a contractor can and will estimate the cost of the work to be performed  or the amount of work which can be performed within a budget depends upon a number of variables including:

o
The extent to which work to be performed is defined. (The less defined, the more imprecise the estimate)

o
The extent to which the work and the resources to perform it are within the contractor's control.

o
The discipline of the cost estimating system and experience in cost estimating.

o
The inherent error in the estimating process and a built in bias toward conservative cost estimates.

o
The environment within which the estimate is being prepared (e.g., commercial, government (competitive or sole source), contract type, etc.)

o
Management's desire/need to be cost efficient.

o
The extent to which management provides well developed estimates.

o
The extent to which the DOE will review/negotiate the estimate.

M&O contractors have not been required to make detailed cost estimates for the work to be performed.  There are several reasons for this situation including the national security nature of the work, uncertainty as to the availability of funds for the designated work, and limited resources on the part of the Department to rigorously review the estimate.

However, during the 1990's, with the change in missions and the severe budget constraints, the Department of Energy has had to become more efficient.  Regarding its M&O contracts, the Department has sought to improve the cost estimates for the work to be performed.  There are several key preconditions which will impact the Department's ability to obtain sound cost estimates: (1) the definitiveness of the work scope, and (2) the establishment and maintenance of baseline performance records (technical, schedule and cost).  Also prerequisite to sound cost estimates are adequate cost estimating systems and the necessary skills within both the DOE as well as the contractor.

A.  Baselines
The term “baseline” has several accepted meanings.  In the context of a contract, the term can be used to describe the historical performance of a contractor in terms of cost, schedule and scope.  The word “baseline” has also been used to identify an acceptable level of performance.  “Baseline” is sometimes used to describe a projected or estimated level of performance.  The term has also been used to mean a level of funding such as the funded baseline for FY 1998.  Lastly, the term has been used as an accounting term to mean a standard cost (obtained from a prior period’s experience) and subsequently adjusted to reflect current experiences.  Generally, the use of the term “baseline” will denote a known standard, either already experienced or anticipated.   

Due to the nature of the work historically performed by the Department's M&O contractors, the authorization and budget process associated with such work, and the Department's management approach to M&O contracts, baselines have not necessarily been established.  

As previously mentioned, the environment within which the Department operates and, to a large extent, its mission, have changed.  The Department is focusing on efficient, performance oriented work.  DOE Headquarters is requiring that sites demonstrate performance against an objective.  Appropriate baselines need to be established, especially with regard to those sites which have an environmental management mission with a targeted completion date.  Like the work scope, the baseline which can be established will depend on the mission or missions of the site.  In some cases, multiple baselines may be appropriate.

Regarding mission requirements, the baselines will vary by site or within a site along the following lines:

Environmental Management Mission Requirements: 

  
For site completion, a life cycle baseline should be established and maintained.  This baseline should establish the required technical performance, the schedule for such performance, and the cost for such performance.

· For specific projects, a project baseline should be established which addresses technical, schedule and cost performance.

Defense Requirements:

· For specific projects, a project baseline should be established which addresses technical, schedule and cost performance.

Laboratory Requirements:

· A baseline may not be appropriate for Science and Technology research.

Support Requirements:

· This may be a level of effort type baseline.

Regardless of whether or not support requirements are integrated with mission requirements in a baseline, if improvements in performance (including cost) of support requirements are desired and such improvements are to be measured against previous performance, a baseline should be established for that effort indicating the desired objective performance level and its planned achievement.

The duration of a baseline will vary.  Life-cycle baselines are for the life of the site or project.  Multi-year baselines may be a subset of the life-cycle baselines, or for a set planning or contract period, or  for a specific project which extends several years, but which does not reflect fully integrated requirements.  Annual baselines may be a subset of the site's life-cycle baseline, reflecting the budget and coinciding with the government's fiscal year.  If a site life-cycle baseline doesn't exist, it will define the work to be performed within the year as a stand alone document.  It should address those portions of multi-year projects which occur within the annual period.  Regardless of the baseline's length, it will serve, to some degree, as the basis for the estimated cost for the work to be performed within the period the estimate covers.

B.  Estimated Costs and Cost Analysis
The precision of the cost estimate for the work to be performed not only depends on the precision of the work scope and baseline, but it also depends on many other factors as pointed out in the preceding discussion.  While an estimate of a technology development effort will inherently not be very precise, it will be less so if the specific goals are not well defined or there is not a rigorous review by the contractor's management of not only of the cost estimated, but also of the estimated content of the work scope and the approaches being taken to it.  This, in turn, may be less reliable than warranted by the nature of the work, if the DOE does not conduct a rigorous cost analysis.  If the DOE only reviews the estimate for content and to ensure it is within the budget, this may be adequate to address budgetary concerns, but may not assure the reasonableness of the estimate.

The FAR requires that the estimated cost be established through competition or negotiation to be considered fair and reasonable.  The process of negotiating an estimated cost requires a rigorous analysis of not just the content, but the realism of the work scope and the costs associated with it.  This is normally done by an integrated team of specialists and led by the contracting officer.  To the extent the estimate is not considered fair and reasonable, negotiations must take place between the offeror and the government in an attempt to reach agreement on a valid estimate of the work scope and associated costs.

C.  Techniques for Estimating Cost
1).  Source of the Estimate

Generally, the contractor’s estimating process usually involves an estimating or planning group, the project and functional managers, and senior management.  Normally, the estimating group develops a rough cost estimate for the work the DOE would like performed during the year (or conversely develops an estimate of the amount of work which can be done given the budget for the year) and identifies which project or functional groups will perform it Project and functional managers normally develop specific estimates for the work that will be under their purview.  These estimates are provided back to the estimating group which adds any support or miscellaneous cost estimates to it and then refines the total estimate.  This estimate is usually reviewed by the senior management of the company prior to its formal release to the DOE. 

It is important to note that, in reality, many of DOE’s contractors are requested to provide budgets rather than estimates often resulting in proposals which identify what work may be accomplished given a certain budget.  DOE’s “estimating” process described has inherent inefficiencies built into to it, some unique to the DOE M&O contracts.  Project and functional managers have a self interest built into the estimate they prepare.  They may overestimate the cost of the work (or underestimate the amount of work which can be performed for a given funding level) to allow for some management reserve in case things go wrong.  They may also be interested in protecting the composition and size of their organization.  While the estimating group may challenge some of the project and functional manager’s estimates, they may not have the expertise to do so, and will also have a bias towards ensuring a management reserve.  Senior management, while wanting to perform at an efficient level which meets DOE’s budget and planning, has no motivation to achieve efficient estimates beyond that.  In fact, the motivation has historically been to be inefficient in estimating because any funds not expended will be used for more work which usually has more fee associated with it.  In the DOE M&O environment, where the companies are not competing in a diversified market, there is no reason to expect cost estimates to be precise, or underestimated.

As mentioned earlier, during this time of declining budgets, the Department of Energy program offices are becoming more aggressive in insisting that work be performed sooner than was required historically, and for reduced costs to meet the lower budget amounts.  This is not considered unreasonable since historical cost estimates have often been significantly higher than what the work actually cost to perform and which has resulted in large unfunded backlogs of work.  However, this situation cannot continue and reduced cost estimates will only be achieved if the DOE becomes more involved in the process and challenges the validity of the estimates in terms of the scope of the work to be performed, the approach to performing it, and the costs themselves.  The goal is to achieve more accurate estimates of the work that can be performed for the cost.  To the extent that DOE does not have the requisite skills in-house for assessing the validity of the estimates, then the skills must be acquired from another source, although this avenue is also somewhat restricted due to downsizing government-wide as well as tightening appropriations authorized for support service contracts.

2).  Types of Cost Estimates

Several techniques or a combination of techniques may be used in preparing a cost estimate.  These techniques include among others, the comparative approach, the trending approach, the parametric approach, and the bottoms-up approach.

The comparative approach involves comparing the work to be performed with similar work already performed, where the actual amount of labor, material and costs are known.  Similarities and dissimilarities in work scope must be identified and compensated for.

The trending approach involves preparing the estimate for the work to be performed using historical information about similar work, where a consistent pattern of change in the amount of labor, materials, and costs required exists.

The parametric approach can be used where known relationships exist between types of work scope.  Using the work scope that can be estimated with some degree of confidence, the related work scope is estimated using the known relationship factor.  A thorough understanding of the relationship and how it may change as conditions change is critical when using parametric comparisons.

The bottoms-up approach involves the estimator breaking the required work down to its lowest components and then building up an estimate of what it will cost to perform, using labor and material amounts and costs associated with each of the components.  In creating the estimate, the estimator may use a number of standard estimating tools, including engineering estimates (primarily for work not performed before); industrial engineering tools, such as data from time & motion studies; standard labor hours; and learning curve theory, which would apply to repetitive types of efforts; industry standards; comparison to similar work previously performed; and trending, and parametric estimates.

The bottoms-up estimate is the most thorough and can be the most precise method of estimating.  This is due to the fact that it requires that the scope of work be broken-out into its smallest components, and the estimate be created at this level using an appropriate estimating tool.  However, it requires a good deal of expertise, information and time.

3).  Methods for Validating Cost Estimates

There are two principal methods for validating the reasonableness of cost estimates.  Both include cost analysis.  They are "will-cost" and "should-cost."  These methods may employ the same techniques as discussed in the section above on cost estimating as appropriate. 

“Will-cost” validates the contractor's cost estimate by relying on historical data for the same or similar work scope.  This data is used to project what it will cost to perform the current work scope.  A number of points need to be made.  It is obvious that this approach will work only to the extent there is historical data available on which to rely.  The accuracy of the data relied on must be verified.  In using historical data, any inefficiencies, such as in the approach to performing the work, subcontracting, the use of materials, etc., will be projected forward to the estimate to perform the current work scope.  Care must be taken to consider the appropriate adjustments for any costs associated with rework or work scope differences.

“Should-cost” validates the contractor's cost estimate for the current work scope by critically evaluating the proposed approach to performing the work, to obtaining material, to subcontracting, and to costing the entire effort.  It requires review of the support requirements in detail, questioning the need to perform those which do not directly contribute to the performance of the mission, and challenging the cost efficiencies of those that do.  The “should-cost” method requires more specialists and time than the will-cost method.  If it is employed consistently with a contractor that prepares cost estimates over a period of time, it may result in significantly improved efficiencies in development of cost estimates and performing the required work scope.  The “should-cost” validation methodology should result in efficiencies which accelerate the performance of work through reduced cost estimates, allowing the early planning of additional work and reduced costs of actual performance.

D.  Accuracy of Cost Estimates
The accuracy sought in a cost estimate should reflect what can be expected given the type of effort the estimate is for and the conditions surrounding the performance of the effort.  The expected accuracy of a cost estimate should reflect the degree to which the effort can be defined, the exact performance required, and the associated risks identified.  The greater the definition and ability to identify performance and risk, the more accurate the cost estimate.  The more the environment within which the work is to be performed is known and within the contractor's control, the better the accuracy of the cost estimate should be.  Critical review, challenge and negotiation by the DOE will result in achieving more accurate estimates.

2.  Negotiation of Fee
Although the cost for the performance of the work scope is normally not negotiated for the Department’s M&O contracts, the amount of the total available fee or profit (profit is hereafter referred to as “fee”) is generally negotiated.  The cost base from which the fee is calculated is normally the budget for the annual work to be performed at a site, adjusted to delete various costs which are not directly associated with the work to be performed by the contractor or which require significantly less of the contractor’s attention.

The maximum amount of fee which may be provided to a contractor is calculated in accordance with the Department of Energy Acquisition Regulations (DEAR) Subpart 970 relating to M&O contracts.  One of the reasons the DEAR contains a separate methodology for calculating the maximum amount of the fee for its M&O contracts from that provided for elsewhere in the DEAR or in the FAR is due to the fact that the costs on which the fee is calculated are not negotiated.  Without a rigorous cost analysis, the costs might be higher than what they would otherwise be if they were negotiated.  For work scope and cost which are not well defined and estimated, the amount of fee considered fair and reasonable will be less than for work and cost which are well defined and estimated.

A.  Purpose of Fee
The primary purpose of fee is to provide the contractor a fair and reasonable compensation for performing DOE’s required work scope.  Such compensation is in addition to the agreed amount of costs to be paid for the work.  The government has found, however, where there is some latitude in how the work is performed and where such work has potential long term impact on future work, fee can also be used to motivate the contractor to perform the work in the most productive and cost efficient manner.

The calculation set forth in DEAR Subpart 970 for M&O contracts establishes the maximum fee which may be provided to a contractor, with the maximum fee to be associated with the most productive and efficient work.  There are several components to determining the extent the proposed work is both productive and efficient.  Keeping in mind that the purpose of fee is to provide the contractor with a fair and reasonable compensation for the work performed, it must first be determined what the basic requirements (baseline) are and how well the work scope and cost are estimated.  Once determined, an appropriate fee amount for such work should be established.  Under performance-based contracting, the compensation is to be for actual performance and should not reward a contractor for poor work scope definition or poor cost estimating.

Given the accuracy of the work scope and estimate of cost for the baseline requirements, if it is desired that additional work be performed, it must be determined how much additional work can potentially be performed and the extent to which that outcome is within the contractor’s control.  This determination should reflect:

o
The critical work identified (on the critical path) to be performed in the next period which could be accelerated;

o
The potential for the contractor to make the necessary resources available to perform it; and

o
The potential for the cost estimate for the baseline effort to be underrun, thereby making funds available for the performance of the additional work.

The amount of fee for any additional work over that associated with the baseline should reflect the extent to which:

o
The contractor will have to be aggressive in the performance of the baseline requirements to permit the performance of additional work,

o
The amount of available work it is determined can potentially be reasonably performed by the contractor and its potential benefit to the DOE, and

o
The contractor’s willingness to establish aggressive goals.

The government may obtain benefit in other ways than just the immediate performance of additional work.  There will be occasions when there is latitude in the outcome of the performance of the baseline requirements which may significantly impact future performance.  Such areas, to the extent they can be identified, may warrant fee in addition to that associated just with baseline performance.  An example of this type of performance might be where the contractor is incentivized to develop an approach, other than the standard industry approach for the demolition of buildings, which will significantly reduce costs and accelerate the schedule for numerous buildings subject to demolition.

B.  Fee Relationships
The appropriate amount of fee is determined not only by the specific work scope to be performed, but also by the nature of the organization performing the work and the mission at the site where the work is being performed.  There are exceptions, but the following is generally the case with respect to the type of organization and whether fee is considered an incentive:

1).  By Organization

"For-Profit" organizations are in operation to make money for their investors be it a single owner, a few owners, or a group of stock holders.  Generally, they seek as much fee as they can obtain given the market within which they operate and pay the full complement of taxes on such fee.   "For-Profit" organizations are the only type of organizations that perform work at the M&O sites which are not laboratories.  The amount of fee they are limited to, if any, is set forth by statute and regulation.  DOE regulations require that the amount of fee established be fair and reasonable, and the regulations provide guidance on how to determine the appropriate amount.

"Non-Profit" or "Not-for-Profit" organizations, other than educational institutions normally only use fee to perpetuate and expand the organization.  Normally, these organizations do not have to pay taxes on the fee they earn.  "Non-Profit" and "Not-for-Profit" organizations operate many of the Department's M&O laboratories.  In establishing the amount of fee they may earn, the DEAR recognizes they normally do not pay taxes and, therefore, requires a downward adjustment to the fee amount which would be calculated for a "For-Profit" contractor.

Educational institutions are in operation for reasons other than to make money and normally do  not seek fee to use in the perpetuation and expansion of the organization as funding for this comes from other sources.  Recently, educational institutions which perform work for the Department of Energy have begun to seek fee to defray other costs.  The DOE has placed liability on educational institutions by requiring clauses contained in the Department's contract reform rulemaking issued in June 1997.  Due to the risk of this liability, some educational institutions have sought additional fee which could be used to mitigate the cost impact.  Also, fee is being sought by some educational institutions as a source of funds for institution-directed research and development and miscellaneous other interests.

2).  By Site

Environmental Management (EM) or Defense Program (DP) Sites or projects exhibit a diverse scope of work ranging from the relatively simple and low risk to the extremely complex and high risk.  These types of sites must attract the expertise and knowledge necessary to operate them, and this expertise and knowledge lie primarily with for-profit contractors. 

Laboratory Sites primarily require the performance of research in various field of science and technology.  The nature of this work is normally undefined and the risk associated with it ranges from low to high.  These sites must also attract the expertise and knowledge necessary to operate them, and their expertise and knowledge is often found in educational institutions and nonprofit organizations.

C.  Limitations on Fee
Statutory limitations apply to cost-plus-fixed-fee contracts which are limited to 15% of the estimated cost, excluding fee, for experimental, development and research efforts and 10% of the estimated cost, excluding fee, for all other effort.  The Department of Energy, at DEAR 970, places additional limitations on the amount of fee which may be provided to its M&O contracts.  The order of precedence for limitations on fee, in descending priority, is statute, FAR and DEAR, with statute governing in all cases.  Further, to the extent an M&O contract is negotiated as a cost plus incentive fee, fixed price incentive, or firm fixed price contract pursuant to DEAR 915 and the FAR, fee for such contracts may be calculated in accordance with DEAR 915 and the FAR and not DEAR 970.

D.  Components of Fee by Contract Type
1).  Award Fee Contracts

The fee in an award fee contract normally has two components, a base amount and an award fee amount.  The base amount is fixed at the outset of the appropriate period.  The award amount is tied to the contractor's performance and is intended to motivate excellence.  The award amount has historically been subjectively awarded to the contractor based on the government's assessment of the contractor's performance.

With the introduction of performance-based contracting, the Department of Energy began to identify specific levels of performance for individual requirements which had to be achieved within a designated period of time with specific fee amounts associated with them.  These performance levels tend to be objectively defined.  However, some subjective performance areas remain in most cases.  Additionally, the Department is moving away from the use of base fee, reducing it to zero.  Although the use of objective performance measures, the specific allocation of fee to various levels of performance, and the lack of a base fee are not the traditional components of an award fee contract, the Department's M&O contracts cannot be classified as other than award fee contracts unless cost is negotiated and incentivized or established as a firm fixed price with award fee provisions.

The use of objective performance measures with specific amounts of fee associated with the various levels of performance of the requirements and the attempt to limit such incentives to critical performance has created the need for another aspect to fee in the Department of Energy's award fee, performance-based contracts.  This is typically denoted in a clause entitled "Conditional Payment of Fee."  This clause allows for the subjective downward adjustment of any fee earned in the event any of a number of defined conditions occur.

This clause is necessitated by the nature of the Department's M&O contracts.  As discussed earlier, the Department defines the majority of work to be performed at its M&O sites, including support effort as well as mission effort.  While it is not important to associate fee directly with all of this work (both support and mission), it is important that performance (cost & technical) of the effort not fall to a point where the total performance of the contract is jeopardized.  It is also important that a site safety program be in place and adhered to and the contractor be motivated to preclude any catastrophic events.

2).  Cost-plus-incentive-fee, fixed price incentive, and firm fixed price contracts

The components of fee for these contract types has not changed with the move to performance-based contracting.  DEAR 915 and the FAR should be consulted.  In this regard, performance-based contracting will increase the number of incentives tied to technical and schedule requirements and, in the case of firm fixed price contracts, performance requirements may be identified for additional award fee over the firm fixed price.

E.  Fee for Performance-Based Management
A central concept of performance-based management is the management of work by identifying and setting specific goals or objectives (referred to as objectives hereafter) and then measuring their achievement.  When identifying performance objectives, the technical, schedule, and cost aspects of the work to be performed must be addressed at the level at which performance is desired.

Fee is not inherent in performance-based management.  However, fee should be tied to performance to the maximum extent possible.  Regarding the Department's M&O contracts, this has resulted in emphasizing the use of objective performance measures to the extent reasonable in determining the amount of fee to award a contractor under award fee contracts or in other types of contracts that are performance-based.  Fee is to be tied to those critical few performance measures or group of measures which are necessary to successful accomplishment of the performance objectives.  In tying fee to performance measures, it is necessary for DOE to identify those critical measures and communicate this information to the contractor, along with identification of the priority ranking of measures and associated fee for each.  However, tying fee to performance measures is not intended to replace a performance-based management system or even be the primary means of managing a performance-based contract.  It is only one of a number of tools which can be used.  Other management tools must also be utilized if the objectives are to be successfully achieved.

F.  Establishment of Fees
Section 970.15 of the DEAR explains the Department's policy regarding the establishment and negotiation of fee for M&O contracts.  It provides for the maximum amount of fee which may be established and the procedures for establishing a fair and reasonable amount of fee depending on the specifics of the work to be performed, the approach taken, and the site conditions.  DEAR 970.15 provides guidance and procedures to be followed in establishing the amount of fee available for an M&O contractor.  The section also provides for the creation of cost plus incentive fee, fixed price incentive, and firm fixed price fee arrangements in accordance with DEAR 915 and the FAR for work effort where the conditions of those regulations are met and the cost of the work is negotiated.

The established fee would normally be tied to the performance of the baseline requirements or to exceeding them.  While there is no hard and fast rule, the amount of fee associated with the baseline must be a fair and reasonable reflection of the difficulty to complete the baseline requirements.  This fee analysis would also include the cost to perform, the benefit to the government and the difficulty of accomplishing the work.

The quality of the estimate of the amount of work to be performed for the cost estimated/budgeted should be a major consideration in the amount of fee established.  While recent program office insistence that baseline work be accelerated during a period of declining budgets has resulted in tighter cost estimates, validation of contractor’s cost estimates still often requires improvement.  Without this necessary improvement, estimates may continue to be off by a significant degree.   The amount of fee established should reflect the various degrees of precision of the estimate.  To the extent the precision of the estimate to perform the baseline requirements are significantly in doubt, the amount of fee associated with such performance should be less than the maximum amount of fee allowed to some associated degree based on circumstances and other factors.  Additional fee should be associated with exceeding either the amount of work effort or the quality of the effort, or both.

The establishment of fees associated with cost reduction/incentivization and their ability to motivate the contractor to reduce costs is an area which is unique to the DOE's M&O contracts.  The uniqueness stems from the fact that the cost of work for performing a DOE M&O contract is normally not negotiated.  Because of this uniqueness, DEAR 970.15 limits the extent to which a structured cost incentive or share of savings (one with a specific share of costs saved) may be used.  This applies regardless of whether or not it is considered a fee.

In many instances, there is an over-reliance on contractor accounting systems and contractor collected data without significant validation of the data.  Many changes to the PBIs and approvals of fee earned were accomplished by using contractor-generated documents.  In many cases, at the current time, systems are not in place to adequately support detailed cost analysis of contractor-provided data.  Where systems are in place, resource limitations obviate adequate validation.  In these instances, It would be inappropriate to provide the contractor a structured cost incentive  largely because of the possibility that potential savings might result from a poor estimate of the amount of labor or material required, the approach planned, or the costs associated therewith.


Chapter Four 


Contracting Strategy 
This chapter discusses how the selection of contract type and pricing arrangement can support the tenets of performance-based contracting.

1.  Selecting Contract Types & Pricing Arrangements for DOE Facility
    Contracts that Support Performance-Based Contracting Objectives
Traditionally, prime M&O contracts have been cost reimbursement contracts due to the breath and complexity of DOE’s missions as well as the need for flexibility in managing programs.  These M&O contracts generally contained statements of work which included not only the principal mission(s) of the site, but also facility operation and other work in support of the mission(s).  While the need for cost reimbursement contracts will continue, a goal of contract reform has been to explore the use of alternate contract strategies (e.g., management and integrating contracts, teaming, and privatization) and to make greater use of other types of contracts such as fixed price contracts where appropriate.
The FAR provides an array of contract types to accommodate the acquisition of various types of supplies and services.  Contract types vary according to (1) the degree and timing of the responsibility assumed by the contractor for the costs of performance and (2) the amount and nature of the profit incentive offered to the contractor for achieving or exceeding specified standards or goals.  These contract types provide a range of allocation of risk of contract performance between the contractor and the government.  Procurement professionals and program offices must select contract types and pricing arrangements that, compatible with the nature of a specific requirement, support to the greatest extent practicable the tenets of performance based contracting.  A brief overview of these contract types is set forth below:

A.  Fixed-Price Contracts
The 1994 Report of the Contract Reform Team recommended the increased use of fixed price contracts for facility functions on both a prime contract basis and as subcontracts under M&O contracts.  The objective of this recommendation is to place increased risk of performance on the contractor.  The strengths and weaknesses of the various types of fixed price contracts are discussed below. 

o
Firm Fixed Price Contracts - A firm fixed price contract provides for a price that is not subject to any adjustment on the basis of the contractor’s cost experience in performing the contract.  This contract type places upon the contractor maximum risk and full responsibility for all costs and resulting profit or loss.  It provides maximum incentive for the contractor to control costs and perform efficiently and imposes a minimum administrative burden upon the contracting parties.  Firm fixed price contracts should be used for routine repetitive services where specific, well-defined work scopes and outputs can be written; where quantities and rate of delivery of services is known at the outset of the contract; and where available cost or pricing information permits realistic estimates of the probable cost of performance. This contract type is not desirable when uncertainties exist or flexibility is needed during contract performance.  The contractor, in most cases, will provide no more than what is called for in the specification or statement of work in order to minimize its cost and, thus, maximize profit on the contact’s fixed price.  If many uncertainties exist in the performance of the contact, the contractor will factor in the cost of contingencies in its price which may result in a greater cost to the government than if a cost type contract were utilized.  

o
Fixed Price Contracts with Economic Price Adjustment - A fixed price contract with economic price adjustment provides for upward and downward revision of the stated contract price upon the occurrence of specified economic contingencies.  The use of this variation of the fixed price contract is suitable when contract performance will occur over an extended period of time and there is uncertainty in the ability to project cost fluctuations during the period of performance.  The cost to the government of administration of this type of contract must be weighed against the expected benefits. 

o
Fixed Price Incentive Contracts - A fixed price incentive contract is a fixed price contract that provides for adjusting profit and establishing the final contract price by a formula based on the relationship of final negotiated total cost to total target cost.  This contract type may be particularly useful in situations where the use of a firm fixed price contract is not prudent because of the level of estimating uncertainties, but where these uncertainties are not of such a degree as to justify the use of a cost type contract.  The flexibility under this type of contract may allow the contractor and the government to reach agreement on price for certain requirements that would not be possible in a firm fixed price environment.  The ceiling price of the fixed price incentive contract must be high enough above the target price to provide a meaningful incentive range.  For many routine services, however, the benefits of the fixed price incentive contract are not worth the administrative cost.  This type of contract is further discussed under the Incentive Contracts section of this Chapter. 

B.  Cost Reimbursement Contracts
Cost reimbursement contracts provide for payment of allowable incurred costs, to the extent prescribed in the contract.   The nature of the contractor’s obligation is to proceed with performance of the specified work in accordance with the terms of the contract.  An estimated cost is established in the contract.  If the contractor reaches the estimated cost before the contract is completed, the contractor is not required to continue work unless the government increases the estimated cost and provides additional funding.  Therefore, if the government is to receive the final product specified in the contract, it must reimburse the contractor’s costs incurred in performing the contract, even if they exceed the estimated cost originally agreed to under the contract.  The FAR and the DEAR place restrictions on reimbursement of certain costs and require the contractor to have an accounting system adequate to track and account for costs incurred in the performance of the contract. 

This type of contract is administratively burdensome and places the most cost risk on the government.  The government must review the contractor’s accounting system to determine if it is adequate for a cost type contract.  Claimed costs under invoices must be reviewed for allowability, and audits must be preformed to close out the contract.  The government ends up paying for the contractor’s mistakes, errors and inefficiencies.

Various types of cost reimbursement contracts are described below:

o
Cost Contracts - A cost contract is a cost reimbursement contract in which the contractor receives no fee.

o
Cost Sharing Contracts - A cost sharing contract is a cost reimbursement contract in which the contractor receives no fee and is reimbursed only for an agreed upon portion of its allowable costs as set forth in the contract.

o
Cost Plus Fixed Fee Contracts - A cost plus fixed fee contract provides for payment to the contractor of a negotiated fee that is fixed at the inception of the contract.  The fee does not vary with actual cost, but may be adjusted as a result of changes in the scope of work to be performed under the contract.  This contracting type permits contracting for efforts that might otherwise present too great a risk to contractors, under any other contract type.

The cost plus fixed fee contract provides little contractor incentive for satisfactory performance.  The same is true of cost control.  In theory, the contractor would be motivated to keep incurred costs as low as possible in order to realize the fixed fee as a higher rate of profit on incurred cost.  This might be true if the contractor has only one contract.  In reality, however, most contractors will have more than one contract of more than one type.  If a contractor has fixed price and incentive contracts it may assign its best, most efficient resources to these contracts in order to maximize profits and employ less productive resources in performing cost plus fixed fee contracts.  

Cost plus fixed fee contracts may take one of two basic forms:

o
Completion - The completion form describes the scope of work by stating a definite goal or target and specifying an end product to be delivered.

o
Term - The term form describes the scope of work in general terms and obligates the contractor to devote a specified level of effort for a stated period of time.  The contractor is expected to exert its best effort toward the goal of the work statement, but payment of fee is contingent only upon providing the required level of effort and a “best effort” toward the goal of the work statement whether or not the goal is actually realized.

Term type contracts provide virtually no incentive toward excellence in contract performance since the end product delivered is an amount of labor.  The contractor is paid, and earns its profit, whether or not the objectives of the contract are realized.  This type of contracting arrangement should be reserved for only the highest risk work, in terms of uncertainty, where the contractor would not otherwise enter into a contract with the government.  

In the past, the Department routinely procured technical and other support services using task order, cost plus fixed fee, term type contracts.  These contracts were used when the general nature of the work was known at time of contract award but not the exact tasks.  Under performance-based contracting, this type of situation can be accommodated by use of indefinite quantity contacts with incentive provisions and other performance-based features.  Orders are issued as definitive tasks with performance work statements and appropriate incentives.  Profit or fee is assigned to each task and the amount of profit or fee earned is dependent upon the quality of the end product required under the task.  Each task, therefore, becomes, in a sense, a stand alone performance-based incentive contract where the contractor is rewarded for the quality of its results rather than furnishing a level of effort.

C.  Incentive Contracts  

Incentive contracts are appropriate when a firm fixed price contract is not suitable and the required supplies or services can be acquired at lower costs and, in certain instances, with improved delivery or technical performance, by relating the amount of profit or fee payable under the contract to the contractor’s performance.  Incentive contracts are designed to obtain specific acquisition objectives by (1) establishing reasonable and attainable targets that are clearly communicated to the contractor; and (2) including appropriate incentive arrangements designed to motivate contractor efforts that might not otherwise be emphasized, resulting in a discouragement of contractor inefficiency and waste.  Incentives usually take the form of performance, schedule, management, or cost and are further discussed under Chapter 5.

The majority of work performed at the Department’s facilities is of a higher order than routine repetitive services, covering a wide range of technical difficulty, and is often not suitable for firm fixed or fixed unit price contracts.  To support the objectives of performance-based contracting, such work should be performed under incentive type contracts.  Performance-based contracts must contain clearly stated, results-oriented, performance criteria and measures, and appropriate incentives for contractors to meet and exceed the performance criteria efficiently and effectively, including incentives for cost savings.  

The nature of the work to be performed should be carefully analyzed to determine the risk of performance and cost to the government for the contractor’s assumption of risk in order to choose an appropriate pricing arrangement.  While one of the tenets of contract reform is to utilize fixed price contracts where appropriate, thereby placing most or all of the risk of contract performance on the contractor, the cost of contingencies that a contractor may include in a fixed price contract for risk of performance must be considered.  It may be more advantageous to use a cost type pricing arrangement where, because of the nature of the work to be performed, exorbitant contingencies would be included in a fixed-price arrangement.  The use of incentives in a cost environment should greatly mitigate the risk the government would otherwise assume under a fixed fee arrangement. 

The cost of administration of the various incentive structures must also be considered.   Elaborate incentive provisions that require a considerable investment of Government time to administer must be weighed against the expected benefits to the Government.

1).  Fixed-Price Incentive Contracts 

A fixed-price incentive contract is a fixed price contract that provides for adjusting profit and establishing the final contract price by application of a formula based on the relationship of total final negotiated cost to total target cost.  The final price is subject to a price ceiling, negotiated at the out-set of the contract.

2).  Cost Reimbursement Incentive Contracts




a.  Cost Plus Incentive Fee Contracts - The cost plus incentive fee contract is a cost reimbursement contract that provides for the initially negotiated fee to be adjusted later by a formula based on the relationship of  total allowable costs to total target costs.  This contract type specifies a target cost, a target fee, minimum and maximum fees, and a fee adjustment formula.  After contract performance, the fee payable to the contractor is determined in accordance with the formula.  The formula provides, within limits, for increases in fee above target fee when total allowable costs are less than target costs, and decreases in fee below target fee when total allowable costs exceed target costs.  This increase or decrease is intended to provide an incentive for the contractor to manage the contract effectively.  When the total allowable cost is greater than or less than the range of costs within which the fee-adjustment formula operates, the contractor is paid total allowable costs, plus the minimum or maximum fee. 




b.  Cost Plus Award Fee Contracts - A cost plus award fee contract is a cost reimbursement contract that provides for a fee consisting of (1) a base amount fixed at inception of the contract (may be zero), and (2) an award amount that the contractor may earn in whole or in part during performance and that is sufficient to provide motivation for excellence in such areas as quality, timeliness, technical ingenuity, and cost-effective management.  The amount of the award fee to be paid is determined by the government’s judgmental evaluation of the contractor’s performance in terms of the criteria stated in the contract. 

D.  Indefinite-Delivery Contracts
These types of contracts may be used to acquire supplies and/or services when the exact times and/or exact quantities of future deliveries are not known at the time of contract award.  The contracts may use either fixed price or cost type pricing arrangements. 



1).  Definite Quantity Contracts

A definite quantity contract provides for delivery of a definite quantity of specific supplies of services for a fixed period, with deliveries of performance to be scheduled at designated locations when ordered.

2).  Variable Quantity Contracts






a.  Requirements Contracts - A requirements contract provides for filling all actual purchase requirements of designated government activities for supplies or services during a specified contract period, with deliveries of performance to be scheduled by placing orders with the contractor.




b.  Indefinite Quantity Contracts - An indefinite quantity contract provides for an indefinite quantity, within stated limits, of supplies or services to be furnished during a fixed period, with deliveries or performance to be scheduled by placing orders with the contractor.  The contract shall require the government to order and the contractor to furnish at least a stated minimum quantity of supplies or services and, if ordered, the contractor to furnish any additional quantities, not to exceed a stated maximum.

The statement of work in this type of contract is described in the FAR as being broad and general in nature; the precise description work to be accomplished set forth in each order issued under the contract.  It is, therefore, in the individual order, where the performance-based statement of work would appear.

The FAR sets forth a preference (16.504(c)) for multiple awards of indefinite-quantity contracts under a single solicitation for the same or similar supplies or services to two or more sources so that placement of orders may be competed among the awardees.  In the case of advisory and assistance services where the term of the contract exceeds three years and the amount, including options exceeds $10 million, the contracting officer is required to give preference to making multiple awards.  The FAR provides for streamlined procedures for the competitive placement of orders under multiple award contracts. 



c.  Time and Materials Contracts - Under this type of contract, unit prices may be established in the prime contract for labor hours and material items.  When the government places an order, a specified number of labor hours and/or material units are set forth in the order.  The contractor’s responsibility is to provide the specific units of supplies or services without any responsibility for the end result of the effort. 

2. Improving M&O Contracts
While a prime M&O contract is awarded on a cost plus award fee basis, certain tasks or areas of performance within the prime contract may be placed under a different type of contractual arrangement that will result in improved performance and cost savings.  The same considerations that have been previously discussed in regard to selection of prime contracts types would apply to treatment of discrete tasks under M&O contracts.

3.  Subcontracting
A key objective set forth in the Report of the Contract Reform Team is for M&O contractors to make more rational decisions concerning whether to “make” or “buy” the services required by a project or program.  As a result, DOE amended the DEAR in June 1997 to require M&O contractors to develop and implement make-or-buy plans that establish a preference for providing supplies or services (including construction and construction management) on a least-cost basis, subject to program specific make-or-buy criteria.  The emphasis of this make-or-buy structure is to eliminate bias for in-house performance where an activity may be performed at less cost or otherwise more efficiently through subcontracting.  

4.  Hybrid Contracts
Because of the highly complex nature of much of the work performed by the Department, a combination of contract types utilizing performance based principles may be necessary to maximize contractor performance.  An example of this type of arrangement would be to structure the performance measures so that they are subject to the award fee provisions, while making the costs subject to a cost incentive with a specific share arrangement.  When different provisions apply to different areas of the scope of work, those work areas must be clearly identified and the costs and performance objectives for each clearly segregated.      


Chapter Five


Performance Measures and Incentives
This chapter covers the development of performance measures and their associated incentives, and the establishment of these performance measures, both subjective and objective.  Also  addressed are those performance measures and requirements which do not have incentives associated with them.  This chapter also covers the various types of incentive arrangements and their mixed use.
1.  Integration of Performance Measures with Program Planning
A.  Scope

Program planning encompasses all phases of planning within the DOE regardless of whether we are discussing Program Office, Operations Office, Contractor or Site.  Planning is the key to identifying DOE's goals and objectives and communicating them to the contractors at the various sites.  Planning should start with the DOE Strategic Plan and flow through several intermediate plans to the contractors at each specific site.  Planning may include Program Office Strategic Plans, Site Specific Multi-Year Plans, Program Office Management Plans, Program Execution Guidance (PEG), Annual Operating Plans (AOP), etc.  

Planning occurs from both the top (Headquarters) down and the bottom (site contractor) up.  DOE

Headquarters (Senior Management & Program Offices) provides the broad vision and objectives 
to be achieved, the funding with which to achieve them and the general time frame within which 
they would like it done.  The Operations Offices, with input from Headquarters, and the site 
contractors, provide the specifics on how best to achieve Headquarters' vision and objectives at the 
specific site while accommodating the pragmatic realities (budget, staffing, complexity, etc.).  
Planning not only includes programmatic objectives (e.g. Waste Management, Safety, Research, 
etc.), but also socioeconomic objectives (Community Relations, Equal Employment Opportunity,
Labor Relations, etc.) and administrative objectives (Procurement System, Property Control, 
Accounting System, etc.).  


Even though some DOE sites have life-cycle baselines or multi-year plans associated with them, due to the nature of the majority of DOE requirements, it will probably not be possible to identify specific, well-defined requirements for more than a year or two in advance.  Identification of specific performance requirements usually will occur through the development of short-term  planning documents.  These documents will identify specific requirements and cost estimates.  The site contractor is provided the requirements and their relative importance through the annual issuance of a work authorization directive document (WAD) and the objective and subjective performance requirements which are incorporated into the contract.

B.  Participation
Due to the extensive breadth (from Programmatic to Administrative) and depth (from Headquarters to Site Contractor) of work scope covered by the requirements, it is important that all interested parties be represented in the planning process.  Within the universe of planning activities,  the key activities are the development of the specific requirements which are associated with the appropriate baseline (life-cycle or multi-year, if one exists) and budgeted funds; the establishment of performance measures and metrics for those requirements, as appropriate; the identification of those performance measures to be incentivized; and the assignment of weights to those performance measures indicating their relative importance to one  another.  It is these weighted/incentivized performance measures which must reflect the performance level which will result in measurable progress toward the DOE end-goals for the site as reflected in the site or project baseline, if appropriate; the performance level for any socioeconomic policy objectives identified for the site; the performance level of corrective actions; and the performance level of all other requirements for site operation. 

Program office staff having primary responsibility at a site should take the lead in ensuring that other program office’s staff, administrative staff and policy staff from DOE Headquarters as well as the key operations office and site contractor staff are included in the specific site planning, as appropriate.  It is particularly crucial that the line managers from these organizations be involved since they must set the performance expectations as communicated in the requirements, and use them in managing the achievement of the requirements.  Further, the senior management of each organization must be involved and concur with the final plan and the extent to which it will achieve the overall DOE objectives established for the site.  The actual extent and timing of the involvement of the various managers and personnel may vary between programs and sites, but it is imperative to identify what that participation will be and when it will occur. 

Contractor involvement is a must in developing site specific requirements.  Because specific work requirements and associated costs have normally not been established at the time the contract is awarded, there is often no agreement between the parties regarding what can specifically be accomplished.  Therefore, it is necessary to reach agreement on, at least, the level of performance stated in the SOW and measurement benchmarks for that level for the performance period.  Establishing the specific performance measures and metrics is within the purview of the government.  Nevertheless, the contractor should also be involved to ensure realistic objectives.

C.  Timing

The development of site specific requirements and the identification of the performance measures which are to be incentivized should occur prior to the commencement of the period in which they are to be performed (normally a Fiscal Year) and should be done well in advance, if possible.  Each program element (DP, EM, etc.) should develop milestone schedules for the development of intermediate planning documents and specific work direction (e.g. SOW, WAD, etc.) for each site for which they have responsibility.  It is recognized that due to the timing of the Congressional budget process, it is often difficult to provide definitive planning in advance of the final appropriation bill.  However, if the site contractor is to be able to work efficiently, he must be able to plan the utilization of his work force and resources as far into the future as possible.  Therefore, planning, even if provisional, should occur as early as possible and cover a performance period as long as possible.

In addition to life-cycle and multi-year baselines, if they exist, and in cases where no baseline exists, Program Offices and Operations Offices should consider developing specific two year requirement plans, recognizing that adjustments will have to be made over time.  However, if "core" work could be identified with some prioritization of the remaining work reflecting potential adjustments due to budget changes, the site contractors might better focus their efforts and resources.

The personnel responsible for the development of site specific requirements are also the ones with the knowledge required to develop the priority relationship (see the discussion on Weighting later in this Chapter) among the performance measures including any associated metrics (see the discussion on Metrics later in this Chapter) to be used to evaluate the contractor's performance as measured against the requirements.  They will have the knowledge required to identify those requirements subject to incentives.  Therefore, to the extent possible, concurrent with the development of the requirements, weighting relationships, metrics and incentives should also be developed.

Requirements, weighting relationships, metrics and incentives may require updating during the performance period and prior to the commencement of each performance evaluation period.  It is incumbent on the Program Offices and the Operations Offices to initiate the review and update of the requirements, weight relationships, metrics, and incentives to ensure their submission to the contractor at least 30 days prior to the commencement of the performance evaluation period (or as appropriate in the case of incentives).

2.
Performance Measures
A.  Background
DOE M&O contracts are often unique as compared to other federal sector contracts in a number of ways.  They are often the only contractual document entered into with the business entity performing the effort, with the effort encompassing the entire operation of a site or facility.  They tend to be for the achievement of a number of goals, some of which may be public policy oriented.  These contracts often have long term objectives which are not precisely defined, and are budget sensitive.  This environment results in at least two unique conditions having a bearing on the development of performance requirements and, as appropriate, their associated performance measures (note: the term “requirements” is to be read as “requirements and, as appropriate, their associated performance measures” hereafter):

o
Requirements must be developed for the total performance at a site. (e.g. not only for program specific objectives, but also for other areas such as human resource management objectives, safety and health management objectives, financial and business management objectives, etc.)

o
While long term objectives may be identified in a life-cycle or multi-year baseline, specific requirements cannot be developed beyond several years into the future.

B.  Statement of Work & Change Control

Performance-based management contracts must begin with outcome-oriented statements of work and tasks which are specified in the work authorization document (WAD) incorporated annually (or as appropriate) into the contract.  The WAD's are to contain requirements which are results-oriented to the maximum extent possible and subject to a change control system as appropriate.

C.  Classification of Incentivized Performance Measures and their Associated        Requirements

Performance measures and their associated requirements (note: the term “performance measures” is to be read as “performance measures and their associated requirements” hereafter), which are to be specifically incentivized, fall into at least three classifications:

o
Those significant performance measures for which the desired performance will achieve, but not exceed, the specific performance level stated in the SOW;

o
Those performance measures for which the desired performance would exceed the performance level stated in the SOW (performance which would directly benefit the government); and 

o
Those performance measures which are remedial in nature (described below).  

Performance measures could be deemed to be "significant" if their accomplishment is on a baseline’s critical path, if they must occur in order to accomplish other performance measures, or if they are complex, or they are highly visible and politically sensitive.  They may be deemed to be of a "remedial" nature if they focus the site contractor's attention to an area where satisfactory performance has not been achieved in the past and such continued performance could jeopardize the program.

D.  Categories of Performance Measures

Performance measures may be objective, subjective, or some combination thereof.  In moving toward performance-based/results oriented contracts, the goal is to generally maximize objectivity to the extent that it makes sense, but not necessarily to eliminate subjectivity.  In fact, objectivity and subjectivity often can be jointly utilized to determine and measure success or failure.  In circumstances where objective performance measures are possible, it is frequently advisable to allow for a degree of subjectivity or to condition the performance measure.  It may be possible to objectively state the performance measure to submit a product (e.g. an environmental impact statement) by a specific date, but difficult to objectively specify the desired quality of that product.  Over-reliance on the establishment and use of objective performance measures can result in a mechanistic approach to contractor evaluation which fails to recognize legitimate variables which were either unforeseen or unforeseeable at the time the objective performance measures were established, resulting in potential inequities.

E.  Subjective Performance Measures
Subjective performance measures tend to be performance measures or a group of performance measures for which (1) quantifiable measures cannot be readily developed, or which do not lend themselves for being objectively measured, or (2) are subject to change beyond the control of the contractor.  An example of where a quantifiable performance measure is beyond the control of the contractor might involve an effort which also requires that current environmental guidelines be met at the time of performance which, due to changes in environmental standards enacted during performance, may no longer be consistent with the performance measure initially developed.   

F.  Objective Performance Measures

Objective performance measures tend to be performance measures that are specific in nature and lend themselves to measurement and validation against quantifiable measures.  The attainment of these performance measures may or may not be conditioned on meeting other requirements. If work tasks exist which are specific in nature, the performance measure may be stated in an objective manner.  Such a performance measure may be conditioned on meeting all other applicable requirements to, at least, an acceptable degree.  Other objective performance measures may not need to be conditioned because compliance with other requirements is inherent in them.

G.  Writing the Performance Measures

DOE's goal is to develop performance measures for each site contractor which are realistic, specific, succinct, objective, results-oriented, measurable, and verifiable.  While it is recognized that not all will fit within these parameters, every attempt should be made to achieve as many of the parameters as possible. In this regard, it is imperative that performance measures not be forced into a mold in which they do not fit. (e.g. writing a subjective requirement as an objective one).  

H.  Integration

In preparing the work direction, care must be taken to address all of the requirements the site contractor is to perform.  Because of the diversity of requirements, selection of which performance measures to be incentivized requires involvement of all parties including the subject matter experts from each organizational entity, the Fee Determination Official (FDO), and the contracting officer.  These involved parties must define the performance measures, categorize them, integrate them, weight them (see discussion on Weighting which follows), and establish metrics for them (see discussion on metrics which follows).  Care must be taken in addressing those performance measures, such as Environmental, Safety, & Health (ES&H), which are cross cutting in nature.  ES&H performance measures can be integrated with other performance measures once they are established and meet the specified level of ES&H performance (worker safety is inherent in waste cleanup and is therefore, included in the waste cleanup requirement and evaluation).  However, prior to their establishment and eventual acceptable performance, they should be treated as a separate requirement (e.g. establish a worker safety program) to permit ES&H subject matter experts to focus on their achievement.  The integrated product of this effort must be clearly communicated to the contractor, and result in achievement of DOE’s goals and objectives.    

3.  Weighting (Prioritizing) Performance Measures
Weighting (Prioritizing) is the process of establishing the relative importance of the performance measures to each other.  Weights should be applied to performance measures associated with those contract requirements which are deemed so important that fee is also associated with their performance.  The weight assigned to a performance measure should reflect its relative importance to the other performance measures selected.  Initially, weighting is done by assigning a percent of the total available fee to each measure (may be to both objective and subjective measures) or group of measures (normally only to subjective measures).  This may be left as a percent or converted to a specific fee amount.  The allocation of fee between “objective” and “subjective” performance measures should be determined based on the importance of the performance measures in each category.  

The assignment of weights or specific fee amounts at the performance measure level is recommended since it identifies to the contractor how much importance DOE places on the achievement of that requirement.  However, at the time the weights are assigned there must be some certainty that the relative importance of the performance measures will not change during the performance period.  Caution is advised when assigning weights to successively lower levels of performance as DOE's ability to direct the contractor's focus during the performance period becomes more restricted.  Care must be taken to balance the desire for objective guidance with the need for flexibility. 

Most DOE contracts are not for a specific effort/product, but are for several efforts/ products which have one or more primary performance measures accompanied by many secondary performance measures.  When incentive and award fee components are used, they are generally placed on the “critical few” objectives and measures that are related to a key mission.  However, during DOE’s early experience with developing and implementing performance objectives, measures, and incentives, DOE found that contractors tended to strongly focus on incentivized objectives and measures to the detriment of other less critical, but necessary, functions.  As a result, it is necessary to structure measures and incentives in such a way that non-critical (but necessary) work receives an appropriate amount of attention.  One approach is to utilize a “gateway” approach whereby an incentive fee cannot be earned unless work in other areas is satisfactory.   For example, maintaining adequate business systems, such as procurement and property management systems, might be a condition which must be met prior to award of incentive fee. 

4.  Metrics
In order to monitor progress against expectations, metrics should be developed for each performance measure.  Metrics for performance measures should be developed at the time the specific requirement is developed, or as close thereto as possible.  In most instances the minimum incentivized performance measure metric will equate to the level of performance stated in the SOW (e.g. remove 6,000 barrels of waste).  In other instances, the measure may be more discrete, i.e., linked to the accomplishment of a sub element of a SOW requirement.  For example, if the SOW requires an approved purchasing system, a metric may be developed for an acceptable vendor payment process, which is a necessary step in developing an approved purchasing system.

Performance measures may be incentivized by allowing the opportunity for the contractor to earn additional fee above that associated with the minimum incentivized performance measure metric if the contractor performs at a higher level of performance.  Additional fee could be earned for such things as early completion, exceeding the performance measure metric, enhanced quality, etc.  The identification of metrics which exceed the minimum incentivized performance level will let the contractor know what the approximate reward will be for a level of performance against a given metric.  They will also let the contractor know where the government believes it is important to pursue enhanced performance, and to what extent. 

Metrics represent those performance levels which must be attained in order to receive a given rating/rating range (fee) for any requirement.  The goal is to make them as objective as possible, but subjective areas should not be forced into an objective measurement system.  Regardless of whether metrics are objective or subjective (or combination thereof), they must also be measurable and verifiable to the greatest degree possible.

A.  Metric Development

To the extent that baselines are appropriate, the statement of work, and work authorization document should be written at the baseline performance level (including appropriate metrics). This will serve as the benchmark metrics against which performance should be judged.  The baseline performance level represents the work scope effort which has been contracted for.  Performance measures which are specifically incentivized will normally not provide a fee if performance is less than baseline.  An exception may be when the baseline performance level is extremely complex and achievement is high risk.  In such instance, some fee may be associated with partial achievement.  The metrics and conditions should clearly define the level of partial achievement and why it is acceptable.  To the extent baseline performance levels are not achieved for those requirements which are not specifically incentivized, fee will normally be subject to adjustment, if overall contract performance is jeopardized.

B.  Metrics for Performance Exceeding Baseline

For those performance measures where it is desired that the contractor exceed the stated baseline performance level, metrics must be developed for the desired improved levels of performance.   They should be as specific and objective as possible.  They may take several forms such as:  

o
Point Specific (e.g. below baseline, but acceptable = 601 mrem of exposure; baseline = 600 mrem of exposure; & exceeds baseline = 599 mrem of exposure).

o
Range Specific (e.g. Unacceptable: < 500 barrels of waste moved; below baseline, but acceptable = 500-599 barrels of waste moved; baseline = 600-674 barrels of waste moved; exceeds baseline = 675-724 barrels of waste moved; significantly exceeds baseline = >725 barrels of waste moved.

o
Objective (e.g.baseline = 600 barrels of waste; exceeds baseline = 675 barrels of waste; & significantly exceeds baseline = 725 barrels of waste).

o
Subjective (e.g.Unacceptable = lack of management oversight in meeting OSHA performance measure resulted in numerous hazards in the work place, fair housekeeping, fair focus on safety and minimal management visibility in the work place; baseline = management oversight in meeting OSHA performance measure resulted in few work place hazards, good housekeeping, a commitment to safety  and management visibility in the work place; exceeds baseline  = management oversight in meeting OSHA performance measure resulted in few work place hazards which were remedied quickly, a clean and well-organized work place, improved safety record, and a significant management presence in the work place).

C.  Performance Objectives Not Incentivized

To the extent contracts, SOWs and WADs are written to a baseline performance level, then the baseline metric for those requirements not specifically incentivized is the stated performance requirements in the WAD, or elsewhere in the contract.  To ensure acceptable performance of these requirements, a "Conditional Payment of Fee" clause should be included in the contract.  This clause allows for the adjustment of fee (associated with incentivized performance measures) in the event the performance of unincentivized requirements is so poor as to jeopardize the overall performance of the contract.  

In the event more specificity is desired, a performance measure encompassing all of the unincentivized requirements, or the important ones, may be constructed with a specific amount of fee associated with it.  For the level of performance of these performance measures, reference only needs to be made to the appropriate documents (e.g. see contract, SOW and WAD for specific requirement (performance measure, metric)). [Note:  The contractor is only required to perform what is specified in writing in the contract.  To the extent any effort is not specified to the level of performance or in the detail desired in the SOW, WAD, or elsewhere in the contract, consideration should be given to specifying them in Section C of the contract (if the effort will be of a recurring nature each year), Section H of the contract if a special provision, or an appropriate contract attachment (effort is either recurring or unique).  This would include primarily support type effort.]  

In evaluating these performance requirements, one approach is to have the Fee Determination Official or contracting officer note those requirements where the contractor failed to meet baseline performance and the degree to which he failed.  The fee associated with the incentivized performance measures or the specific performance measure created would be subject to adjustment reflecting the degree to which the contractor failed to achieve baseline performance in the requirement(s) and jeopardized overall contract performance.  This would be based on the subjective judgment of the evaluators.
5.  Incentives
The utilization of incentives may be an effective method to motivate contractors to achieve desired levels of performance against specified performance measures.  It is the development and use of  incentives, applicable to the many diverse sites operated for the DOE by contractors, that is the focus of this section.  The development and application of incentives will vary from site to site and must be tailored to the individual requirements of each location.  Not everything presented may be appropriate for profit or nonprofit contractors, nor may be appropriate from site to site.  What is presented here is intended to serve as a guide from which specific incentives may be developed.  In developing incentives and incentive programs, the provisions contained in both FAR 16.4 and DEAR 916.4 must be complied with.

A.  Considerations for Use
Developing incentives will depend on several considerations:  

o
The inclusion of cost incentives if other incentives (e.g. performance, schedule, etc.) are to be included:  A performance, schedule, or other type of incentive may result in the contractor paying little attention to the cost of achieving those incentives unless cost is also a consideration.  Due to this concern, the FAR requires that a cost incentive or cost constraint be included anytime any other incentive (e.g. performance or schedule) exists. Historically, in the DOE award fee contracts (an incentive type contract) cost has been included as a consideration under Business Management.   

o
The adequacy of the contractor's accounting system and the ability of that system to segregate and track costs:  To the extent that managing or reducing costs is incentivized or is identified as a constraint in earning a performance incentive for something other than cost, the contractor must have an accounting system that will identify and segregate actual costs incurred at the level associated with the specific work to be performed.    

o
The degree to which the performance measures and/or metrics can be defined:  Performance measures or metrics that cannot be well defined or may be subject to changes or conditions that are beyond the control of the contractor should be incentivized on a subjective basis.  As they become more defined or less subject to change or conditions beyond the control of the contractor, the more they should be incentivized on an objective basis.

o
The definitiveness of the baseline:  Where a baseline is appropriate, the more definitive the baseline, the more appropriate objective metrics may be.  This applies to cost, schedule, performance, baselines, etc.  In the case of cost incentives, unless the cost baseline is well defined at a fair and reasonable cost, objective cost incentives may not be appropriate.  In the case of performance incentives, if the performance baseline is not well defined, it may be impossible to measure to what degree it was met or exceeded.  

o
Importance of the task to the achievement of the program:  The performance of various tasks, at or in excess of the stated performance level in the SOW, WAD or a similar document, will impact the success of the overall program to varying degrees.  Those tasks that are more important to the program's overall success should be emphasized by incentives.  It should also be mentioned that, in some cases, it may be important to consider the impact or cost if a performance measure is not met and associating a negative incentive if performance is not satisfactory.

o
The degree of additional benefit obtained by the government if the baseline performance level is exceeded:  The DOE may receive some benefit when the performance level of a performance measure, as stated in the SOW amended to incorporate the current WAD (or a similar document) is exceeded.  In such cases, emphasis may be provided to exceed the stated performance level of that performance measure through the use of incentives.  It is important to indicate the extent to which the performance level should be exceeded through the inclusion of metrics.

o
The degree to which additional increases in the level of performance of a performance measure become harder to obtain and thus more costly:  When offering incentives for a level of performance that exceeds the baseline performance, the cost of that additional performance must be kept in mind.  Often as performance increases past a given point, the costs of such increase rise significantly.  Therefore, unless the maximum performance level is of major importance to the DOE, more value may be realized when the level of performance rises from the stated performance level in the SOW to the next level than when it rises from the higher level to the one above it (e.g. more value is received moving from satisfactory to good than from good to outstanding).  The incentive amount placed on increasing performance from the stated performance level in the SOW to the next level may therefore be greater than the incentive amount for moving to the next higher level of performance.  The corollary to this is, if maximum performance is of major importance to DOE, then the incentive associated with attaining the highest level of performance may have to be significant, since the contractor may have to focus a disproportionate amount of resources to achieving that level of performance. 

o
The degree to which the attainment of a level of performance of a performance measure is within the contractor's ability:  Due to circumstances beyond the contractor's control, limitations may exist on the extent to which the contractor can achieve certain levels of performance.  Little benefit comes from offering incentives in these areas (e.g. the ability of a contractor to achieve cost reductions may be impacted by its ability to control its level of employment). 

o
The degree to which the DOE obtains benefit from the performance of a performance measure in an incremental versus a continuous fashion:  The extent to which the government receives benefit from the performance of a performance measure may be in specific increments or on a sliding scale.

o
The degree to which continued incentives are important:  When identifying performance measures to reward, be aware of the point where it is no longer beneficial to offer incentives for the contractor's achievement of that performance measure.  With a critical path performance measure, the benefit of an incentive may end as soon as the desired performance level is achieved or missed.  This is because in order to achieve the next critical path performance measure (which carries its own incentive) the earlier performance measure must also be achieved; (e.g. the submission date of data item X is missed.  Offering lower incentives for later dates may not be necessary because the next performance measure cannot be met without the submission of data item X).  Performance measures which may not be critical will usually reach a point where their performance is of such little benefit that incentives are no longer appropriate and stronger contractual action will have to be considered.

o
The degree to which offering incentives for some performance measures may be to the detriment of others:  Care must be taken in selecting the performance measure for which an incentive will be offered.  When offering incentives for only some of the performance measures, the potential exists that performance measures without an incentive will be adversely impacted.  This could result in a detrimental effect on the performance of the remaining performance measures.  One approach that may be taken is to condition the payment of any incentive on the requirement that the contractor's overall performance be at acceptable level that the overall performance of the contract is not jeopardized.

B.  Construction of Incentives
Incentives may include rewards and penalties which are employed to motivate a contractor to achieve higher levels of performance under a given contract.  Incentives may be of a monetary nature (e.g. fee) or a non-monetary nature (e.g. additional work).  Incentives may apply to performance or schedule, and cost performance measures and incentives may be subjective, objective, or a combination thereof.  They may be incremental or continuous.  Several types of incentives may be included in one contract and applicable to one performance measure or group of performance measures or they may be separated into individual contracts along with related work scope.  Incentives may be used in contracts with for-profit and non-profit contractors.

C.  Categories of Incentives
There are three general categories of incentives: subjective, objective and hybrid.

o
Subjective Incentives are associated with performance measures that are not well defined (i.e. subjective performance measures).  The success with which a contractor meets the performance measure is determined by the government which will consider the related conditions under which the work was performed and the contractor's specific performance as measured against the government's objectives.   Care must be taken not to force a subjective incentive into an objective form. 

o
Objective Incentives are associated with performance measures that tend to be specific in nature and lend themselves to evaluation against quantifiable measures (i.e. objective performance measures). To the extent that a performance measure is defined and measured in objective terms, the fee associated with its achievement is earned based on the extent to which the contractor's performance meets those objective terms.  

o
Hybrid Incentives are incentives which contain both subjective and objective elements.  An example of such an incentive might be the achievement of an acceptable Safety Program by a specific date.  The extent to which it is acceptable will be determined subjectively, while the date of achievement will be determined objectively. 

D.  Types of Incentives  

In addition to the three categories of incentives described above, incentives may also be defined by type.  These types include performance, schedule, management and cost.

o
Performance Incentives may be both subjective or objective in nature or some combination thereof.  Their main intent is to focus the contractor's performance on those performance measures deemed significant for the period being evaluated.  Performance incentives may reward the contractor for exceeding expected performance in some performance areas, achieving significant baseline performance, or for correcting poor past performance. 

o
Schedule Incentives may be both subjective or objective, however, subjective schedule incentives are of questionable value.  To place an incentive on schedule, DOE should receive a benefit (e.g. the achievement of a significant milestone with an ambitious delivery date or the early completion of a milestone allowing additional work to be performed).  The reward for achievement of a schedule incentive should be conditioned on the satisfactory achievement of all related performance measures.

o
Management Incentives may be both subjective or objective, and may address such things as the contractor's overall judgment, responsiveness to stakeholder concerns, etc. They may be inherent within other incentives.  Due to the nature of the DOE site contracts, it may be desirable to incentivize management separately from other performance incentives.  Often management incentives will be subjective in nature

o
Cost Incentives may also be subjective or objective in nature.  Subjective cost incentives should be avoided if possible in that the subjective evaluation of cost reductions or increases is not nearly as effective as objective cost incentives.  Such goals as "... perform in a cost efficient manner..." or "...reduce costs 10% below the previous baseline...” without further definition are hard to verify effectively.  Objective cost incentives can lead to more efficient performance, but only to the extent that several conditions are met:  

o
The work to be performed must be defined and estimated.

o
A cost baseline must be established (preferably negotiated at a fair and reasonable price for the work scope).

o
The contractor must have an accounting system that will accurately allocate and track costs.

o
A method of sharing cost savings or overruns must be agreed to.

Besides these conditions, there are several other factors that must be considered.  These include the relationship between the cost incentives and any other incentives that may exist, the extent to which the contractor has control over the work scope and the susceptibility of the work scope to change, etc.  Objective cost incentives may apply to the total work scope, a specific severable effort, or a well-defined process improvement or change.

E.  Structure of Incentives 

Incentives can be structured either in increments or continuously.

o
Incremental Incentives are incentives earned or lost in specific increments relative to a metric.   When using this type of incentive, the government would normally lose an opportunity if a specific metric were missed and would not receive any additional benefit by being earlier than the next specific metric indicated.  Incremental incentives may be used with both performance and cost incentives.  An example of this type of incentive would be the removal of a specific quantity of waste which can be hauled away in only specific quantities, such as, hypothetically, the load capacity of a railway car which must be filled in 500 barrel increments only.  Removal of 550 barrels would mean that 50 barrels could not be hauled away.  The contractor would be paid fee on the removal of 500 barrels or 1000 barrels or other volume so long as the amount removed was in increments of 500.

o
Continuous Incentives are earned as determined by interpolation calculated by using a formula established with the fee amounts associated with specific metrics.  This type of incentive is appropriate when the government would receive benefit from the contractor's performance though a specific metric was not achieved.  For example, Acceptable (2%)= 6000 barrels of waste; Good (4%) = 7000 barrels of waste, the government would benefit even if the contractor realized he could not achieve 7000 barrels by having the contractor continue to strive to dispose of as many barrels of waste as possible.  If the contractor removed 6500 barrels of waste, he would earn 3% [.02 X (500/(7000-6000) + (.04 - .02)].  This may be utilized with both performance and cost incentives.

F.  ES&H Incentives - A Special Consideration
The various incentives and incentive considerations discussed herein apply equally to ES&H performance measures as to all other performance measures.  However, the relationship of ES&H performance measure incentives to those incentives placed on other performance measures demands special consideration.  

Incentives should be tied to ES&H performance measures on at least three levels.  First, the development and implementation of basic, sound and lasting programs in all areas of ES&H and the integration of ES&H as an integral part of every aspect of work at the site should be a precondition to receipt of any fee (and this minimal performance measure should be reflected in the evaluation plan or other appropriate implementing document).  The specifics of such ES&H programs and integration should be developed mutually by the cognizant DOE operations office and the site contractor and be consistent with the annual ES&H management plan, which identifies priority ES&H programs and activities.

Secondly, where critical ES&H programs are in place, any awards or performance incentives offered for work in operational areas should be conditioned on acceptable performance of any related ES&H performance measure (and all other related performance measures not specifically incentivized).  To the extent such performance measures are not achieved to the acceptable performance level, the FDO should have the authority to determine the extent to which any earned award fee/incentive should be reduced.

Finally, some specific incentives should include efforts related to specific ES&H improvement needs.  Thus, the array of subjective and objective performance incentives should include incentives specifically targeted at improvements in selected areas of ES&H performance, as identified in its management plan.  DOE must determine what is to be incentivized and the metrics should be developed mutually by the cognizant DOE operations office and the site contractor.

G.  Marginal Benefit

When incentivizing a contractor to exceed the performance level stated in the Statement of Work, care must be taken in structuring the measurement standard and the associated fee incentive.  Often, as performance increases beyond a given point, the cost for a "unit" of increased performance also increases.  Therefore, in structuring a fee incentive it may be prudent to pay smaller fee increments for additional "units" of increased performance.  It may eventually reach a point that the cost of the increased performance is not worth the benefit from the increase in performance, and therefore, it is not prudent to incentivize the contractor beyond that point.  Conversely, if that additional "unit" of performance is highly desired, additional fee may need to be associated with it since it will require the contractor to expend additional resources in its achievement.

H.  Aspects of Incentives
Multiple Incentives:  As used here, multiple incentives refer to the application of more than one type of incentive to a performance measure or group of performance measures.  An example is an incentive to reduce costs associated with waste removal and an incentive to increase waste removed.  Multiple incentives can be effective, but only if their goals are not mutually exclusive (e.g. an incentive can be given for cost reduction along with one for increased performance, if costs can be reduced by more effective management, process improvements, etc. while performance is increased).  At the point where a cost reduction can no longer be achieved without a reduction in performance, the use of multiple incentives becomes inappropriate.  However, sometimes multiple incentives may counterbalance each other with positive results.  For example, if additional performance involves an excessive cost, the incentive for cost reduction will encourage the contractor to maximize the tradeoff between performance and cost.

The term “multiple incentives” should not be confused with using several types of incentives on several different performance measures.  Using the same incentive on all performance measures will not always be appropriate, nor should this be a goal.  Given the many types of incentives available, the inclination is to attempt to offer incentives for everything.  However, too many incentives can also lead to confusion, contradictory signals regarding what is important, and game playing.  A good rule of thumb is:  keep incentives simple and offer them only for meeting the performance measures which are key to the accomplishment of the program in any given period.
An incentive may be applied to a performance measure whose achievement is conditioned specifically or implicitly on achieving the stated performance level as set forth in the SOW for all related performance measures.  A schedule incentive for the achievement of specific dates for the acceptance of data for submission to the EPA is an example of an incentive dependent upon meeting a series of target dates.  Implicit in acceptance is that the data also meet the required level of quality.  Another example is where the incentive to reduce costs on a specific effort is conditioned upon that effort being performed at no less than the stated performance level as set forth in the SOW.  

To the extent multiple incentives are to be used, care must be taken to ensure that they are fully explained and that their interrelationships are fully understood.

I.  Weighting
Most DOE contracts are not for a specific effort/product, but generally are for several efforts which have one or more primary performance measures accompanied by many secondary performance measures.  See Section 3 for discussion regarding the use of incentive fee to weight the importance of performance measures.  The relationship between the performance measures is such that achievement of any one of the performance measures may not necessarily ensure the achievement of all of the performance measures.  Therefore, although only some performance measures will be subject to individual incentivization, the remaining performance measures must be addressed by either a composite subjective incentive, or a condition placed on the performance measures which are individually incentivized, or some other means of incentivization.

J.  Value
Another aspect of incentive allocation is the actual dollar value of the incentive allocated to a performance measure.  Once weights have been assigned, a review should be made to ensure that the incentive value is in line with the degree of achievement associated with the performance measure.

K.  Balance 

Incentive balance is the relationship between objective and subjective performance measures incentivized in the contract.  The goal should be to develop incentives that are specific, objectively measurable, and with fixed, well-defined metrics.  Wherever possible, incentives should be developed to motivate the contractor to achieve specific and quantifiable goals.  Regardless, there may be a need to have subjective incentives or some combination of objectivity and subjectivity.  As a note of caution, the contract should never specifically indicate a fixed split between the percent of fee which must be associated with subjective performance measures and the amount which must be associated with objective performance measures, as it may severely restrict the government's flexibility to motivate the contractor's attention in the performance of work.  (e.g. a requirement in the contract that 75% of the incentives must be objective.)

L.  Rollover
Incentive rollover refers to fee not earned during an evaluation period which may be available for payment in the following period.  It should only be associated with performance measures that can be recovered in the following period.  Fee related to a specific effort which was not earned in one period may provide further incentive to the contractor when performing a sequential type of effort, if it is allowed to be carried, in whole or in part, into the next period.  The carry over is intended to be determined on a case by case basis and for fee associated with a specific effort which is sequential in nature.

M.  Flowdown
Incentive flowdown is intended to effectively focus and motivate the contractor's performance in areas where different levels of performance are possible, and the extent to which those levels are attained is within the control of the contractor.  Incentives are usually established due to the inability to define a specific performance level and associated cost which often results in a range of potential performance levels and costs.  Effort which is incentivized should possess the same degree of uncertainty, no matter whether it is performed by the prime contractor or a subcontractor.  Therefore, in most cases, if the effort is to be subject to incentivization, the incentives should, at least in part, flow to the entity performing it.  The normal practice is to provide incentives to the contractor and leave it the contractor's discretion as to the extent the incentives are flowed to the managers and employees within the company and to subcontractors.  However, where possible (company policy, union agreements, etc. may impose limitations), incentives should be flowed to those doing the work.  To the extent those performing the effort are doing so on other than an incentive basis, it becomes questionable how effective the incentives provided the prime contractor will be.  To the extent subcontractor and vendor effort is not incentivized, consideration should be given to not including the associated costs within the incentive framework.  (The DEAR currently permits inclusion of only a portion of major subcontract effort in the base for determining the fee without waiver authorization).  Regarding the prime contractor's managers and employees, incentives earned may be shared with them through bonus programs, development programs, etc.  However, they should not be shared in a manner which permanently adjusts their wage rate.

N.  Payment
Incentive payments may be paid as a final payment or they may be paid on a provisional/ conditional basis.  When the requirement is a final product occurring within the performance period, associated incentives are normally paid upon completion (subject to overall review by the FDO before payment).  However, if the incentive-based requirement is an interim product or milestone (input), then payment of incentives may be paid on a provisional or final basis.  It is generally desirable to make payment on a final basis.  The amount of fee allocated to a milestone (which is not the final product) should reflect the actual benefit of that milestone's achievement only, with the majority of fee allocated to the milestone representing the final product, even if in a future evaluation period.  Depending on how funds associated with fee are budgeted, the government may be required to hold such funds over several periods.  To the extent it is necessary to make payments on a provisional basis, such payments are subject to redetermination once the final product is completed. 

Provisional incentive payments are controversial as contractors do not want to be in the position of potentially having to return a fee (and often they are precluded from getting any more fees by the nature of the process).  Provisional incentive payments are also administratively burdensome due to the tracking and redetermination efforts required.  Therefore, before establishing provisional incentive payments, the need for such an arrangement must be determined.  In cases such as the payment of an incentive in one period for estimated cost reductions in another, the provisional payment of the incentive is clearly warranted.

If  fee is to be paid on a provisional basis, it is advisable to withhold a portion of the determined fee for an interim milestone until the final fee determination is made.  Further, to the extent that the final determination of fee results in an overpayment to the contractor, the contractor should be required to return the amount of overpayment and appropriate interest to the government within 30 days of the determination (or some other period as appropriate).


Chapter Six 


Contract Administration
1. Background
An important function of contract administration is the ability, or the opportunity, to manage the environment within which the contracted effort is proceeding and, most importantly, to facilitate adjustments to that effort to meet the demand and changes as they occur.  In addition, in today’s economic climate, the government is emphasizing contract administration in order to maximize the return on contract dollars.  Performance-based contracting is a tool or means of managing a contract and should not be viewed as a separate function from contract administration.  Performance-based management includes: 1) clearly identifying what needs to be accomplished; 2) determining performance objectives; 3) delegating authorities to the level closest to where the work is to be performed; 4) deciding what to measure and the appropriate data collection methods; 5) establishing challenging and realistic performance expectations; 6) maintaining operational awareness; 7) collecting performance data, 8) assessing actual performance against expectations, and 9) using the results to improve performance.  The policy of the DOE, as a result of a number of recent laws enacted to reduce cost and ensure government accountability (e.g. the Chief Financial Officers Act, the Government Performance and Results Act and the Government Management Reform Act) is to seek to maximize contractor performance and to align costs with performance through the use of  performance-based management as a strategic contract management tool to plan for, manage, and evaluate contractor performance and to facilitate contract change as needs require.   

The acquisition process for contracts is typically divided into three phases: presolicitation, solicitation and evaluation, and the contract administration phase.  The first two phases of the acquisition process are summarized below.  They list some of the steps in the cycle which have already been performed or completed prior to the administrative management of the contract.

A.  Presolicitation Phase 

The presolicitation phase lays the groundwork for soliciting offers and awarding a contract.  In this phase, the Department would have already performed the following:

o
Identified short term milestones, within known budget availability, tied to mid and longer term objectives that are called out in the facility’s strategic plan (this may be reflected in a Life Cycle Baseline (LCB) or multi-year baseline for the site.).

o
Identified requirements or performance objectives required to meet critical path milestones.

o
Prepared the statement of work.

o
Assessed different contract structures and contract types relative to the nature and risk of the work.

o
Assessed the Government’s ability to adequately administer the contemplated contract structure.

o
Decided on whether and what to incentivize, and the defined levels of performance.

o
Researched the market to assist initially in determining the number of prospective offerors, their past performance if known, and the potential benefit of providing incentives given the nature of the work.

o
Decided on whether to extend or compete the current contract.

o
If a competitive action, established evaluation criteria (technical, price-related, contractor financing requirements, ability to effectively assess  performance, etc.).  Draft evaluation plan.

o   Developed a government cost estimate or budget.

B.  Solicitation and Evaluation Phase
In the solicitation and evaluation phase, the Department would have already performed functions including the following:

o
Drafted the solicitation and publicized the proposed acquisition.

o
Interacted with potential offerors in an appropriate manner (e.g. pre-proposal conference).

o
Evaluated bids or proposals against the evaluation plan and the criteria provided in the solicitation.

o
If applicable, establish competitive ranges and hold discussions.

o
Negotiated tasks to be performed relative to available budget.

o
Awarded contract.

2.   Nature and Purpose of Contract Administration
In the traditional sense, day-today contract administration involves all those activities performed by government officials to determine how well the contractor, as well as the government, are performing to meet DOE’s requirements under the contract.  Contract administration includes a broad spectrum of activities between the contractor and the DOE CO, or the CO’s designate or representative.  The nature of a DOE contract may span several years requiring an on-going effort to ensure that both the contract and the contractor are properly managed.  This requires a close working relationship between the program and procurement offices during the course of the effort.   Ineffective contract administration fosters organizational barriers, misinterpretation, unclear requirements and priorities, and diverts the manpower, financial resources, and expertise of the contractor and the government away from the more critical tasks to be performed at the level expected of the contractor.  For this reason especially, good contract administration is essential to the success of performance-based contracting.  

While contract administration is generally perceived as a post-award function, the government team must consider the administration of the contract as early as the pre-solicitation phase when clear and concise performance-based statements of work (or performance work statements) are developed and the contract administration plan is prepared to be used later to measure the contractor’s performance.

The key element in the development of a plan to manage, control and maintain oversight of the contractor’s performance is the baseline.  A baseline is a projection of cost, schedule or technical progress, but not necessarily all three in many cases.  The baseline is either estimated by the contractor and reviewed by the government, or based on historical experience.  It forms the base measurement or standard of the performance.  The baseline, most beneficial when developed at the task order level, is used to determine and measure progress.  Performance against a baseline, with variances considered as to cause, constitutes the basis for decisions leading to replanning, reallocation of resources and other changes.  Monitoring contractor performance is, in reality, baseline management.  

The technical baseline is developed through a systems engineering procedure of defining the functional requirements of the work to be performed which result in specification requirements.  The test and evaluation programs developed for the task become the benchmark for determining whether the specification requirements have been met.  The cost estimate is distributed against the technical requirements producing project costs in terms of technical milestones.  The technical requirements and the cost estimate are then matched against the project schedule to generate a three dimensional relationship - technical, cost and schedule which are dependent upon one another.  Baseline management consists of keeping these three baselines in harmony and taking steps as necessary to bring them back into balance.

A.   Elements of Contract Administration
In the contract administration phase, the Department performs tasks which include:

o
Developing a coordinated contract administration plan, including a methodology for assessing both subjective and objective performance areas as stipulated in the contract or evaluation plan.

o
Developing business management oversight performance objectives, expectations and measures.

o
Conducting post award orientations.

o
Reviewing the technical performance objectives and coordinating the contractor proposal with functionally integrated government team.  The term “integrated” means vertical and horizontal coordination between all government participants.

o
Negotiating performance objectives and measures and allocation of fee.

o
Monitoring performance and compliance (schedule, cost and self assessment validation).

o
Reviewing financial status reports, audit reports, incurred costs, resolving and disposing of questioned costs.

o
Determining fee earned.

o
Jointly developing lessons learned.

o
Reviewing and updating the LCB or multi-year baseline, as deemed necessary.

o
Negotiating performance objectives and measures for next evaluation period, tied to the LCB of the site.

B.   Determining the Scope of Contract Administration 
The extent of contract management may be dependent upon a number of different factors, which may include:

o
Requirements stated in the contract regarding the reporting of production progress.

o
The nature and adequacy of contractor business and data systems and DOE’s procedures to ensure that the contractor’s systems provide maximum protection to the government while conforming with public laws (where applicable), the contract, the evaluation plan, and efficient and effective best business practices.  Systems that may be applicable include procurement and personal property management systems, employee compensation and benefits systems, insurance and pension systems, accounting and estimating systems, make or buy programs and associated procedures, cost/schedule control systems, quality assurance systems and other production control/process control or data management systems.  

o
The extent to which agreement has been reached on business management system performance objectives, expectations and measures which are designed to fairly represent the health of these contractor systems.  An integral part of this process is the results of field office validation of the contractor’s self assessment of performance in these business system areas.  This is a very visible aspect of contract administration.  This process is known in the Department as the Business Management Oversight Program which will be addressed separately.

o
The nature of the performance measures related to performance objectives and whether performance will be evaluated on a subjective or objective basis.  

o
Availability of resources with the prerequisite skills to adequately assess performance.

o
Availability of negotiated baselines (cost, technical and government estimates) against which to effectively measure a contractor’s performance.

o
The contract performance schedule.

o
The contractor’s production plan.

o
The contractor’s history of past performance.

o
Contractor experience and financial capability.

o
Supplementary written instructions from the program office(s).

o
Dollar value of the task.

o
Existence of, or need to develop, a feedback loop of performance reports in order to coordinate functional area inputs into meaningful performance assessments.

Management of a contractor’s performance is necessary to ensure compliance with contract requirements or the requirements set forth in the evaluation plan and to minimize impact on cost and schedule problems and delays.  In this regard, the contracting officer’s management team will define the appropriate level of contractor surveillance and the methods to be used. 

3.  Contract Administration and the Management Team
In addition to the CO, two key players in the contract administration process are the contracting officer’s technical representative (COTR) and the financial analyst (auditor, price/cost analyst).  These are the technical experts who are responsible for monitoring the contractor’s technical and cost performance and ensuring that the Contracting officer is provided with current and accurate contractor performance profile data. 

A.  The Contracting Officer
In the DOE, the Head Contracting Activity (HCA) at the M&O, usually the operations or field office manager, will generally exercise contracting authority on all significant procurement actions.  However, the HCA will normally delegate day-to-day contracting authority to other individuals, normally full time procurement professionals.  

It is the CO’s responsibility to ensure that the site office administering the DOE contract has an effective process that measures a contractor’s performance.  Essentially the contracting officer needs to ensure that the administration office at the site facility has clearly defined appropriate levels of contractor surveillance, and that the methods to be used are appropriate relative to the nature of the measures.  In addition, the contracting officer must be assured that periodic evaluations are being performed and that all inspections are fully documented and coordinated among the members of the management team.  Aspects of performance from one functional perspective may be helpful in an evaluation from a different functional perspective.  It is also important that DOE site management be in the information loop in order to periodically assess the effectiveness of the surveillance in order to ensure system reliability.  It is necessary that the facility have a formal inspection system that is written, adequately instructive from a technical standpoint in terms of what and how tasks or processes are assessed, current, appropriately distributed, and above all, well understood by the COTR.  A fully developed and appropriately structured inspection system is crucial to ensuring that the contractor is (1) performing to schedule, (2) is current in its understanding of the requirements, and (3) is applying adequate skills and resources to the task. 

B.  The Contracting Officer’s Technical Representative (COTR)
The individual(s) providing the technical oversight or engineering advice is the contracting officer’s technical representative, or COTR.  Other terms have been used, i.e., contracting officer’s representative (COR), government technical representative and government technical evaluator. However, for the purposes of this discussion, they all mean the same thing.  Regardless of the term used, the COTR or COR has been delegated certain authority, generally in writing, by the contracting officer.  For purposes of this document, the term COTR will be used. 

While the contractor is responsible for the timely and satisfactory performance of its contract, the government is responsible for monitoring the contractor’s actions and ensuring that the contractor is meeting its obligations.  To carry out this administrative task, the COTR, normally appointed by the contracting officer by letter, is assigned to perform the necessary tasks such as technical monitoring, inspection, and even acceptance of a deliverable.  

Essentially, monitoring contractor performance is a contract administration function used to determine contractor progress and to identify factors that may delay performance.  Monitoring performance involves two primary functions: 1) review and analysis, and possibly approval, of the contractor’s performance plans, schedules and industrial processes and 2) the contractor’s actual performance under these plans and against schedules.

1).  COTR Responsibilities

 The COTR’s responsibilities include:

o
Assisting the contracting officer and the management team to develop a cost effective contract administration plan including how surveillance will be conducted.

o
Informing the contracting officer of any technical or contractual difficulties encountered during performance.

o
Informing the contractor of failure to comply with technical requirements of the contract.

o
Assisting in the evaluation of proposals for, and participating in, negotiation of changes, modifications, and claims at the request of the contracting officer.

o
Maintaining files and all documentation relative to contractual issues including any modifications, contract correspondence, inspections, status reports, contractor self-assessments, records, memos and records of conversations with the contractor, invoices/vouchers, COTR appointment letter (if applicable), and trip reports.

o
Performing task inspection/acceptance of all interim and final work required, including the review and approval of reports generated by the contractor.

An important aspect of the COTR’s responsibility is to ensure that the program office is fully aware of the contractor’s performance in all areas.  Of particular importance to the program or technical office is how well critical path work objectives are progressing relative to the achievement of other performance objectives.  The program office needs to know, for example, whether objective and subjective performance measures are appropriately weighted to ensure that performance in a subjective area is not overly emphasized by associating a greater fee to it than to an objective area.  This might encourage the contractor to exert greater effort and spend more resources in an easier or lower risk performance area at the expense of a more critical area.  The program office needs to know how well the performance objectives and measures relate to each other in terms of whether incentives are necessary for a given task, whether tasks have been adequately prioritized, the impact in terms of cost and schedule of not adequately performing a given task, etc.  Fortunately, the site baseline is subject to change based on validated performance and the lessons learned.  The COTR and other members of the administration team provides this information.

2). Beyond the COTR’s Roles and Responsibilities

There are limits to the COTR’s authority.  The contracting officer appoints the COTR in writing and a copy is provided to the contractor.  The appointment letter must:

o
Specify the extent of the COTR’s authority to act on behalf of the contracting officer.

o
Identify the COTR’s limitations.

o
Specify the period covered by the designation.

o
State that the authority is not to be re-delegated.

o
State that the COTR may be personally liable for unauthorized acts.

In conducting inspections and performing surveillance, it is important for the COTR to note that any action on his part which is inconsistent with the contract or other enforceable documents must be avoided.  It is necessary that any action that might result in a claim be avoided.  The COTR should not be requested to, nor assume the responsibility for, performing functions involving changes in scope, price, or other terms and conditions of the contract or any attachments. 

Specific actions which the COTR should be careful to avoid include:

o
Awarding, agreeing to, modifying, increasing the scope and dollar of, or signing any contract.

o
Making commitments or promises (oral or written).

o
Directing changes.

o
Authorizing delivery or disposition of government-furnished property.

o
Directing the contractor to acquire goods or services from a specific source.

o
Authorizing the use of consultants.

o
Granting deviations from or waiving any of the terms and conditions of the contract.

o
Changing the period of performance.

o
Authorizing the use of overtime.

The COTR must be particularly careful to avoid any action which might lead to a constructive change.  Constructive changes are oral or informal modifications to the contract based on government action, or inaction, that requires additional work by the contractor.  This is beyond the COTR’s authority.  The affect of such action is the same as a formal written change order.  It is imperative that the COTR understand his/her role and responsibility.  A constructive change order most often occurs when:

o
The contractor is required to comply with a higher standard of performance than what is required by the contract.

o
Improperly rejecting the contractor’s work.

o
Unduly interfering with the contractor’s work.

o
Requiring the contractor to meet excessive test requirements.

o
Delays resulting from improper government inspections.

Whatever form of monitoring the contract administration plan calls for, particular consideration should be given, and care taken, so that the contractor does not have just cause to cite COTR interference in its operation. The post-award orientation conference should be used to familiarize the contractor with the intended procedures to be used by the COTR.

C.   Financial Analysis and Support
This section deals with the financial professional on the contracting officer’s (CO) team who is primarily responsible for 1) providing advice on, or determining that the contractor’s expenditures comply with generally accepted sound business practices and are necessary and prudent to the operation and/or performance under the contract; and 2) ensuring that DOE reimburses the contractor for only those costs that are reasonable, allowable and allocable to the contract.   

Financial support may include any or all of the following specific activities, among others:

o
Developing cost estimates or validating contractor proposals, including performing should-cost and will-cost studies and reviews,

o
Determining that costs meet generally accepted accounting principles and practices as well as meeting the terms of the contract,

o
Determining that costs meet the standards of the Cost Accounting Standards Board,


o
Reviewing indirect costs (overhead and general and administrative costs) and associated rates, establishing interim or provisional rates and final indirect rates, establishing forward pricing rates, etc.,

o
Assisting the contracting officer in negotiating advance understandings on specific indirect cost items and assisting in negotiation activities such as developing prenegotiation positions,

o
Monitoring the contractor’s actual indirect cost rates and initiating appropriate action when unacceptable variances occur between actual and interim billing rates,


o
Forming a liaison with DCAA and ensuring that DCAA determinations adequately reflect DOE-specific cost principles where audit support is provided by DCAA for non-M&O contracts and M&O subcontracts, and

o
Conducting accounting and estimating reviews, and incurred cost audits.

Unique to the M&O environment is the validation of the contractor’s Statements of Costs Incurred and Claimed performed by the DOE Office of the Inspector General (OIG).   While it is customary to find audit support at non-M&O contractors, DCAA may provide support on M&O subcontracts as well.  If the DOE is not the Cognizant Federal Agency (CFA), that is, it does not have the predominate financial interest in the organization at the site, the financial function will normally be performed, or arranged for, by the CFA.  Usually, at any given site, which represents a single cost center for the contractor performing only DOE work (with incidental exceptions), the DOE will be the CFA and be responsible for performing the financial management function.  In the non-M&O environment, instances where the financial resources are not readily available, a broad array of financial and audit services may be provided by DCAA pursuant to an advance agreement between DOE and DCAA.  Generally, DCAA provides audit support when the DOE contract is non-M&O.

DCAA, a separate agency of the Department of Defense (DOD), performs all contract auditing for the DOD which includes accounting and financial advisory services, in connection with negotiation, administration and settlement of contracts and subcontracts, to all DOD procurement and contract administration activities.  In addition, DCAA also furnishes contract audit services to other government agencies.  The role of the DCAA auditor, and for that matter, the DOE price/cost analyst or financial analyst, is purely advisory to the contracting officer. 

OMB circular A-73, “Audit of Federal Operations and Programs,” requires that Federal agencies establish audit cross-servicing arrangements when in the best interest of the government and the Federal agency in need of that service.  The current memorandum of understanding with DCAA for audit cross-servicing arrangements provides for audit support; DCAA will be reimbursed by DOE (at DCAA’s billing rates).
Internal Audit Requirements at M&Os
The DEAR includes a standard “Internal Audit Requirement Clause” which essentially requires that M&O contractors maintain audit groups to conduct internal audits of contractor operations.  Effective internal audit is an important part of DOE’s overall internal control structure to ensure that contractor costs are allowable in accordance with the terms and conditions of the contract, and that the contractor’s operations are economical and efficient.

The Clause, found at DEAR 970.5204-9(h), includes a statement that essentially requires that the contractor conduct an internal audit and examination that is satisfactory to DOE.  Determining whether the contractor’s audit group is satisfactory will be based on a number of criteria including (1) whether the internal audit function is structured as an independent entity within the contractor’s organization, (2) whether it is adequately staffed by trained auditors, and (3) whether the contractor is utilizing adequate testing procedures to determine allowability of costs under the contract. 

The requirements of the internal audit clause in no way abrogates the OIG’s regular audit function, as discussed previously.  

4.  Technical Analysis and Monitoring Contractor Performance
A.  Quality Assurance

Quality assurance (QA) is defined as all the planned and systematic actions necessary to provide adequate confidence that a facility, structure, system or component will perform in a satisfactory manner while in service.  QA includes quality control, which comprises all those actions necessary to control and verify the features and characteristics of a material, process, product, or service to specified requirements.  Various activities are conducted to assure compliance with quality requirements, many of which are embodied in health and safety standards and guidelines, business management functions, environmental requirements, engineering systems plans, project and program plans, etc.      

The statement of work describes the work in terms of “what” is to be the required output rather than “how” the work is to be accomplished.  The contractor is assigned full responsibility for quality performance.  The government develops formal, measurable (i.e., in terms of quality, timeliness, quantity, etc.) performance measures and surveillance plans to facilitate the assessment of contractor performance.  At DOE, the Business Management Oversight Program (BMOP) is one such tool available to the CO as a means of assuring quality performance.  Such processes should be incorporated into the contract and take into account the need for surveillance, special controls, test equipment, tools, and skills to attain the required quality, as well as performance and the attendant need for verification.  This saves time and valuable resources because the COTR is not monitoring the mundane, routine and non-critical portions of the contract.  Instead the COTR is focusing on the major and critical outputs of the contract - those which signify accomplishment of critical milestones along the LCB path.  More routine or less critical areas of performance, including business management systems, such as personal property management systems and procurement systems, are reviewed through a number of other surveillance techniques, not the least of which is day-to-day exchange between the contractor and members of the DOE contract administration team.  Other mechanisms in place to afford an adequate level of surveillance in non-critical performance areas include business management oversight reviews, financial management reviews and audits, and contractor self-assessments, covered later.

Performance-based oversight is useful because it provides a structured method to evaluate services that the contractor is required to furnish.  Such oversight should focus on the quality of the service delivered and not on the steps taken or procedures used to provide that service other than that they be within the parameters of environmental, health and safety guidelines.  The oversight approach may include the appropriate use of pre-planned inspections, validation of complaints and even random and unscheduled inspections, if appropriate.

B.  Progress Reporting
When information on contract performance status is needed, the contracting officer may require contractors to submit progress reports (as required by FAR clause 52.242-2 if contained in the contract).  Monitoring performance, other than physically inspecting, can often be achieved by analyzing the contractor’s technical and financial reports and ensuring that these reports are received as contractually required.  By using performance reports, the technical specialists can, for example, provide an assessment as to whether claimed costs are reasonable in relation to the percentage of work completed and detect potential problem areas which may impact the contract cost or schedule.  Financial specialists will analyze the contractor cost reports to verify consistency between the cost data and the contractor’s monthly vouchers.  While the COTR is primarily responsible for reviewing these reports, with assistance from other functional experts as needed, the contracting officer should periodically review available reports to assure him/herself that performance issues are being properly addressed.

The reporting requirements should be limited to only what is essential and take full advantage of the data output generated by the contractor’s own management system.  When specifically requested, status reports will either be in response to indications of slippage, and/or cost overruns, external data requests or to meet random inspection requirements.  The COTR will review and verify the accuracy of the contractor’s report and advise the contracting officer of any required action.  The accuracy of the contractor’s report is verified in one of two ways: 1) through a program of continuous surveillance of the contractor’s report preparation system or 2) by the individual review of each report.  The method of validation will be largely dependent on the availability of resources to accomplish the monitoring and, most importantly, on the criticality of the task performed.  

C.  Review of Non-Technical Data
A valuable tool in monitoring and maintaining current surveillance is by reviewing contractor reporting requirements such as progress reports, shop plans, invoices and other similar types of information that are readily available to the COTR requiring little or no interference with contractor operations.  It is also within the COTR’s purview to conduct periodic headcounts, examine time cards and sign-in sheets, incident reports, filings with other agencies, review overtime and maintain spreadsheets to track direct labor costs on a recurring basis.  The nature of this data is not to develop accounting summations, but to provide visibility of trends that might require further physical review.  This type of information often can uncover potential cost overruns, changes in labor, schedule slippages, and forecast less than desired performance.    

D.  Meetings with Contractor Management
Periodic meetings with a cross-section of contractor personnel, including top level contractor management, agency procurement staff (HQ and field office), as well as members of the contract management team to discuss the contractor’s performance helps the COTR ensure that contract requirements are being complied with and that work is progressing according to schedule.

E.  Methods of Physical Inspection
It is important to select the most appropriate surveillance method for the effort involved.  There are many acceptable methods of inspection ranging from a simple physical “kick the tires” validation to a more structured surveillance designed to validate satisfactory completion of critical subpoints within a task (emphasis is placed on critical subpoint completions, NOT the process).  If there are no interim completion points, validation is performed at final completion of the task.  The important point to remember is that relying on cumbersome and intrusive process-oriented inspection and oversight programs to assess contractor performance should be avoided.  In selecting the oversight method, the contract administration team will consider task criticality, amount of fee allocated if incentivized, whether the contractor’s performance on the same or similar task was less than satisfactory during a prior performance period, the period of surveillance and how comprehensive inspection must be, and availability of staff to perform inspections and validations.  

Acceptable surveillance methods which are applicable to physical inspection of work being performed or validation of progress/status or self-assessment reports might include:

o
100% Inspection:  This is usually the most appropriate method for infrequent tasks or tasks with stringent performance requirements, e.g. where safety or health is a concern.  With this method, performance is inspected/evaluated or validated at each occurrence including interim completion points along the schedule baseline.

o
Random Sampling:  This is the most appropriate method for recurring tasks.  While the 100% inspection method has no margin of error, it is too expensive to be used in most cases.  This method is well suited for tasks whose outcome is more predictable.  Generally, this method is not acceptable as a means of validating critical path tasks.

o
Periodic Inspections:  This method, sometimes called “planned sampling” consists of the evaluation of tasks selected on other than a 100% or random basis.  It may be appropriate for tasks that occur infrequently, and where 100% inspection is neither required nor practicable.  A predetermined plan for inspecting part of the work, at predetermined critical inspection points, is established using subjective judgment and analysis of the facility’s resources to decide what work to inspect and how frequently to inspect it.

When incentivized performance measures are involved (including potential reductions in fee), the COTR should also monitor performance from the perspective of assessing the current performance to expectations in subsequent periods.

5.  Maintaining Oversight of Business Management Systems
A.  Background
The Business Management Oversight Program (BMOP) uses performance-based management techniques to provide for the oversight of business management activities.  The goal is to provide benefits to DOE through more streamlined operations, reduced costs of oversight activities, focused attention on the critical few performance measures, increased operational awareness, and enhanced communication and partnership.  A key element of the process is self assessment.  

B.  Self Assessment
1).   Process

Self assessment is an on-going process whereby the cognizant DOE field office monitors the contractor’s performance throughout the year and evaluates its ability to control and improve its management processes.  The culmination of this effort results in a Self Assessment Report which is prepared by the contractor.  The Report is used by the field offices to evaluate the contractor’s performance against predetermined objectives, measures and expectations.  Specifically evaluated are business management system functions performed by the contractor where deficiencies are identified and corrective action taken as necessary.

The self assessment process includes:

o
Mutual Agreement: developing mutual agreement on performance objectives,  measures and expectations between the field office and the contractor.

o
Reasonable Assurance: providing reasonable assurance that appropriate in-process/internal controls are in place and that compliance requirements are being met.

o
Continual Analysis by the Field Office: continually assessing performance against agreed-upon performance objectives, measures and expectations.

o
Demonstrating Performance Results: optional methods for demonstrating performance such as surveys of customers, managers, and process users, benchmark comparisons, and data trending.

o
Reporting: a formal self assessment report, which is reviewed by the field offices.

o
On-site Review: the opportunity for an on-site review by an integrated field office team relying primarily, but not exclusively, on the contractor’s self assessment.

2).  Principles

The following principles provide guidance on implementing the self assessment process:

o
Agreement in Advance: performance objectives, measures and expectations should be developed sufficiently far in advance to allow meaningful self assessment of contractor  performance.  Heads of field office business functions should reach agreement in writing with their contractor counterparts on performance objectives, measures and expectations, using the input of DOE Headquarters program offices as customers of the business management processes.  Headquarters may develop performance expectations which are flowed down to the contractors in such areas as: finance and budget, procurement, personal property management, work-for-others administration, etc.  All business management systems, as well as all performance expectations within each business functional area, require validation by the field office every four years.  In other words, each business management system is validated once each four years.  Each measure within a business area may be assessed at one time or as directed over the four year period.  The validation may be accomplished through day-to-day contract administration activities or through an on-site validation by field office personnel, or any combination.

o
Documentation: sufficient documentation is needed to provide reasonable assurance that objectives are being met and to support the need for full disclosure of the accomplishments and weaknesses of contractor performance.

o
Critical Few Performance Measures: the goal is to develop, over time, performance objectives, measures, and expectations that provide management focus and attention on the critical few areas of performance.  As noted above, contractor performance expectations have been developed at the DOE Headquarters level and relayed to the contractor through the field office.

o
Communication, Partnership and Trust: the success of the performance-based management approach to oversight depends upon communication, partnership and trust.  All parties should ensure that there is frequent, open and candid communication.

o
Operational Awareness: based on a partnering relationship, the Field Office maintains  awareness of contractor performance throughout the year based on reports, conversations and other communications and interactions.  The goal is to ensure continual analysis of performance against agreed upon performance objectives, measures and expectations.

3).  For-Cause Reviews

This type of review of contractor operations or performance is required as a result of the identification of significant areas for improvement or trends indicating the potential need for improvement.  Generally, where the contractor’s own self-assessment has indicated areas requiring remedial action, the contractor will normally take corrective action.  The effectiveness of the corrective action will normally be assessed and reported on during the next assessment unless day-to-day administrative interface precludes the formal assessment of the same area twice.  For-Cause reviews may arise from the implementation of new requirements on the contractor or on the contractors’ systems which require validation by on-site field office review.  For-Cause reviews may also arise from deficiencies cited from external sources such as formal inspector general investigations or reviews, reported incidences involving public safety or significant non-compliance issues, etc.  While the field office will normally take the lead on For-Cause reviews, as well as regular on-site validations of self-assessments, DOE Headquarters program personnel and function specialists may be invited to participate. 

C.  Business Management System Incentives
Business management functions are conducted everyday as standard operating practices.  The contractor is assumed to utilize best business practices as generally prescribed to by the commercial sector as well as the performance expectations, which will include compliance requirements, set forth in the DOE Headquarter’s written performance expectations.  It is expected that the contractor will perform to these expectations to a satisfactory level and, therefore, should not require financial incentives specifically tied to them.  To adequately manage property or efficiently procure goods and services are normal business practices and should not normally have available fee allocated to that function or functions.  In fact, less than satisfactory performance in any one or more business management functions, at the discretion of the contracting officer or the fee determination official, may be cause to reduce the fee otherwise earned in technical areas. 

6.  Financial Management
DOE inherited from its predecessor agencies a financial management process whereby the Chief Financial Officer (CFO) developed and maintained an integrated system of budgeting, accounting, and program cost reporting.  DOE treated its contractors essentially as subsidiaries where financial information was consolidated and reported on that basis.  With a hard look taken at the financial management processes in place, it became readily apparent that the existing accounting processes did not provide the data needed to effectively manage the contractors in a performance-based environment, which requires not only more effective financial management systems but also requires that the systems be significantly sophisticated to allow for accounting for costs at discreet     task order levels.

The financial information-gathering and reporting systems used by the CFO were principally designed to report financial conditions, and not to evaluate program performance.  Even at the highest cost summary levels, the extensive data that was collected provided little information for  management determination of cost effectiveness of programs and cost reduction opportunities.  

In a performance-based management contracting environment, ability to compare performance against a baseline (cost, technical and schedule) becomes essential in order to ensure that the contractor is progressing at a satisfactory rate and is incurring costs as baselined or estimated.  Accounting systems of a number of contractors are being redesigned or improved in order to facilitate cost reporting and tracking on a functional basis.

A.  Review of Contractor Payment Requests - Review, Approval, and Processing

Where a voucher system is used, as opposed to a letter of credit system, the recommendation to approve an invoice or voucher is provided by the COTR.  The authority to actually  approve or disapprove payment of vouchers is the responsibility of the contracting officer.  It is important that roles and responsibilities of procurement, program and finance officials be clear and understood with regard to review and approval of contractor requests for payment.  The COTR is in the best position to assess the reasonableness of costs and expenditures on vouchers and invoices.  In reviewing vouchers, the COTR should bear in mind that payment made to the contractor implies that work is progressing according to the contract; therefore, COTRs must be assured that the contractor has complied with the provisions of the contract.  The COTR’s recommended approval of a payment request is his/her acknowledgment that to the best of the COTR’s knowledge, the nature, type, and quantity of effort or materials being expended are in general accord with the progress of work under the contract.  It might be helpful, particularly where the contractor invoices are on a milestone completion basis, for the facility to have procedures in place which require the COTR to certify that supplies and services have been received or work has been accomplished.  Where DCAA is in residence, the contracting officer may also designate a resident auditor as the contracting officer’s representative for reviewing and approving vouchers under cost reimbursement contracts from a cost incurred standpoint.

DOE provides advance funding to M&O contractors by letters of credit through the use of special bank accounts.  The letter of credit funding process allows contractors to withdraw funds from these special bank accounts as costs are incurred.  The benefit of the letter of credit mechanism is that financing costs are avoided.  The major drawback, however, is that DOE relies on the contractor to identify and segregate unallowable costs which are charged to discrete accounts and not charged to the contract.  This process, known as the Statement of Costs Incurred and Claimed, provides DOE the assurance that the contractor has been reimbursed for allowable costs only.  Under this process, the OIG examines the contractor’s internal controls to ensure that no unallowable costs are claimed.  Because of the difficulty in recouping unallowable costs paid, DOE undertook a number of studies to determine the cost savings that could potentially be realized by moving away from this advanced funding method to a voucher system.  As a result of these studies, the voucher system was found to be more expensive to implement and maintain primarily due to higher processing costs as well as the working capital costs the contractors passed on to DOE.  For the present, the letter of credit mechanism continues to be preferred for paying the M&O contractor.  

Another consideration regarding letters of credit is that it provides a less visible “reminder” to direct the contractor’s focus on the need to segregate unallowable costs.  Under the voucher system, the contractor must submit a public voucher and subject itself to the penalties of the False Claims Act.  Albeit such penalties would likely be applicable under both payment methods, the certification of a public voucher requires a more overt acknowledgment of the payment request.

Where vouchers are in use by DOE offices, however, the review and approval of vouchers by contracting officers (together with COTR and/or DCAA input) must be accomplished in a consistent manner.  In-depth review of vouchers under cost reimbursement contracts is needed on a recurring basis to ensure that the costs have not been incurred prematurely, and that the incurrence of these costs relate to progress under the contract.  In addition, when reviewing vouchers, COTRs and/or the auditors should check the voucher date against the contract performance period to ensure that costs are being billed for the proper time frame, and compare the contractor’s billing rates to ensure that indirect costs are being billed properly.  These measures, along with monitoring the contractor’s performance through report validation and/or physical inspections, helps the COTR determine if claimed costs are reasonable for the period covered by the voucher.

B.  Assessment of Costs - Accounting Systems
An assessment of the adequacy of the contractor’s accounting system helps the contracting officer determine if the contractor’s accounting and billing systems, and internal control policies and procedures,  are adequate to support costs claimed on an invoice or voucher.  DOE validates the M&O contractor’s accounting processes and procedures where the accounting system is integrated with that of DOE.  The internal audit staff at the M&O contractor is responsible for determining the allowability of costs incurred and charged to the contract utilizing the integrated accounting system.  An acceptable accounting system provides a degree of assurance that the contractor is maintaining  a system which captures costs at a charge number or control account level which may provide cost visibility, such as whether costs are overrunning, at the project or task level.  The accounting review facilitates timely recovery of overpayments and lost interest, facilitates the identification and settlement of cost allowability issues, and other matters associated with the contractor’s invoice.

The accounting system review may be conducted prior to submission of an initial invoice; prior to award of the cost-reimbursable contract; at the time of an initial invoice; on a schedule; or at the discretion of the contracting officer as deemed necessary.   The contracting officer should be familiar with the notification requirements associated with the Limitation of Cost Clause, at FAR 52.232-20, applicable to fully funded cost-reimbursable contracts as well as the Limitation of Funds Clause, at FAR 52.232-22, applicable to incrementally funded cost-reimbursable contracts.  The purpose of both clauses is to require the contractor to give the contracting officer notice regarding the actual costs as well as the estimated costs, and also to specify that the government is not obligated to reimburse the contractor for any costs in excess of the estimated costs as set forth in the contract.  There are exceptions to this, such as where the contracting officer has authorized costs to correct deficiencies, over and above estimated costs, pursuant to the Inspection and Correction of Defects Clause.  The government is obligated to pay these costs.

Where deficiencies in the accounting system are noted, the contracting officer should formally provide written notice to the contractor and request a correction plan or provide a description of the corrective actions already taken.  Any major changes to the accounting system should be reported to the contracting officer who, in turn, will request an impact review of the changes.

C.  Cost Accounting Standards and the Disclosure Statement

The objective of Cost Accounting Standards (CAS) is to provide consistency and uniformity in cost accounting practices, governing measurement, assignment, and allocation of costs to contracts.  The CAS statute requires that costs be estimated, accumulated, and reported in accordance with CAS, 41 U.S.C. Section 422.  CAS is applicable to M&O and non-M&O contractors and is mandatory for all negotiated prime contracts, and subcontracts, in excess of $500,000.  The reader should also become acquainted with the provisions relating to modified CAS coverage and the requirements relating to Disclosure Statements. 

D.   Performing Incurred Cost Audits of Non-M&O Contracts
Cost reimbursable contracts contain provisions which provide for payments to the contractor for all allowable costs charged directly to the contract.  Determining the allowability of these costs incurred at M&O sites is the responsibility of the internal audit staff, as mentioned earlier.  

At non-M&O sites, the reliance is on audit support from the government cost/price analyst and/or from DCAA to perform incurred cost audits and reviews.  Allowable costs, for non-M&O contractors, are governed by the cost principles contained in the FAR and by specific contract provisions and are generated from accounting systems which have been reviewed and approved by DCAA or other agency providing financial services support..  The review of the contractor’s accounting system includes compliance with cost accounting standards. 

The frequency of the contracting officer’s audit request will generally depend on the reliability and integrity of the contractor, prior audit experiences, adequacy of the accounting system and the number of unaudited claims, vouchers, invoices and billings.  Individual invoices provisionally paid may be audited, particularly in cases where allowability is questioned.  Where DCAA is the cognizant audit agency at the non-M&O contractor site, annual incurred cost reviews are normally conducted concurrently with overhead reviews for establishing final indirect cost rates for the period.  Where DCAA is providing audit services, these reviews are conducted annually without the need to request the review.

Where DCAA has determined that an item of cost is unsupported, or unallowable, the responsibility falls to the contracting officer to conduct fact-finding discussions (if needed) to resolve the issue with the contractor and to dispose of the issue with the auditor.  The ultimate decision as to allowability rests with the contracting officer.

E.  Statement of Costs Incurred and Claimed (Cost Statement) by M&O Contractors
The Department’s M&O contractors are required to annually prepare and certify the Cost Statement that the total net expenditures accrued or incurred for the certification period were in fact incurred and are allowable costs under the contract.  The period of certification may be annual or some other period as determined by the contracting officer.  The contractor will be subject to a penalty in the event it is later determined that the contractor incurred, claimed and was reimbursed for unallowable costs.  It is important to note that cost accounting standards are applicable to M&O contractors.  Upon DOE’s approval of the Cost Statement which has been reviewed and adjustments made as necessary, DOE’s approval of the Cost Statement constitutes an acknowledgment that the net costs incurred are allowable under the contract.


Chapter Seven

Subcontract Guidance
This chapter provides: (1) guidance and assistance in making adjustments for subcontract costs when determining the amount of fee pursuant to DEAR Section 970.15404-4 and (2) guidance when associating performance based fee with effort to be performed by a subcontractor.  For purposes of this guidance the term:



“prime contractor” includes: a single prime contractor, a prime contractor team, a lead and major subcontractor team, or other similar relationship. 



“subcontracts” is to be read as “subcontracts and other major contractor procurements”



“major subcontracts” are those subcontracts involved in a “Lead with major subcontractor” prime approach and/or are those subcontracts in excess of $10,000,000.



 “other major contractor procurements” as used in DEAR Section 970.15404-4-6 and in this guide refers to any purchase of supplies, services, and/or materials which individually, or in the aggregate, are of such magnitude (with the suggestion that the magnitude be set at no higher than $10,000,000 and above) that the prime contractor’s commitment of resources and management responsibilities is significantly less than it would be if the prime contractor provided the supplies, services, and/or materials itself. 


Part 1 - What are the various subcontract approaches and why is an adjustment to fee                              necessary?




Where is the requirement to make adjustments for Subcontract Costs found? 

The Final Rule, issued in the Federal Register, March 11, 1999, provides for adjustments to the prime contractor’s fee base at DEAR Section 970.15404-4-6, entitled “Fee Base” and to the maximum available fee at DEAR Section 970.15404-4-4 entitled “General considerations and techniques for determining fixed fees.” 


What is the rationale for making adjustments for subcontract costs?
The  two types of adjustments for subcontract costs provided for in the Final Rule address  the relationship between the prime contractor and the subcontractor with particular focus on considerations relating to the efficiency afforded by the subcontract, the ability or inability of the prime contractor to  perform the effort, the prime contractor’s intended relationship with the subcontractor based on the short and long term site objectives and the resulting subcontracting approach utilized by the prime contractor.

The first of the two adjustments calls for the exclusion of at least 20% of the subcontract costs from the prime’s fee base. Allowing for the inclusion of up to 80% of subcontract costs in the fee base recognizes that subcontract costs are allowable costs and that the prime contractor may be, to some degree, actively involved in the management of the subcontractor and bear, at least, some of the risk associated with performance.  However, the fact remains that the effort is subcontracted, thereby reducing or eliminating the prime contractor’s management involvement.

It should be noted that the Final Rule in no way suggests that including 80% of subcontract costs in the fee base is automatic.  DEAR Section 970.15404-4-6 provides for the exclusion of up to 100% of the estimated cost or price of subcontracts from the fee base which, because of the nature or magnitude of the subcontract, would result in a maximum available fee to the prime contractor that is not commensurate with the technical or management effort required of the prime contractor or the risk incurred by the prime contractor.  The CO, in determining what portion of subcontract costs to include, if any, will consider the extent to which the subcontracts must be actively managed by the prime contractor  to determine whether the management effort is low, medium, high, or extraordinary and what risk the prime contractor bears for the performance of the subcontracted work. Whatever the portion of the subcontract costs included in the prime contractor’s fee base, it must be fully supported with appropriate documentation. 

While not specifically mentioned in the DEAR, in a few instances it may be appropriate to include in excess of 80% of the subcontract costs in the prime contractor’s fee base.  However, the circumstances must be extremely unique and the risk assumed by the prime contractor for the subcontracted performance high. 

The second adjustment results from the CO’s evaluation and consideration of the significant factors, DEAR 970.15404-4-4.  The adjustment is applied to the maximum fixed fee which was calculated after including some portion of subcontract costs in the prime contractor’s fee base.  This is not the adjustment relating to the 20% exclusion, as discussed above, but an adjustment to arrive at the fixed fee after consideration of the significant factors.  The idea is that the prime contractor should not get the maximum available fee amount determined using the fee schedules if subcontract costs are included in the fee base that the schedules are applied against.  This is because the maximum fee is intended to compensate the prime for providing the maximum resources to perform the work.  To the extent work is subcontracted; the prime contractor is relieved of providing the resources to accomplish the work.  However, the adjustment should also take into consideration the fact that the prime contractor may have to increase resources to ensure that the work subcontracted is properly integrated and performed.  Depending on the complexity and magnitude of the work subcontracted, the downward adjustment associated with the reduced resources required from the prime to perform the work directly may, to some extent, be offset by the added resources required to ensure proper integration and performance of that work. 


What is the underlying concept behind making adjustments in fee for subcontract costs?
One of the underlying principles in the selection and retention of a prime contractor to operate/perform a DOE site or effort is that it will perform the work in the most efficient manner.  This most often means that the work will be performed utilizing not only the prime contractor’s resources, but also a wide range of subcontractors and suppliers in varied capacities as need and expediency dictate. This concept applies regardless of whether or not the work contracted out is for raw materials, purchased parts, or subcontracted items/services.  In addition to the determination of the fee amount for the prime contractor, it also applies to determining the fee amounts for the individual contractors’ which make up a team prime contractor approach, or a “Lead and major subcontractors” prime contractor approach, or some similar approach.

It should be noted that the amount of fee available to the prime contractor will, in part, be determined by the composition of the prime contractor’s annual Make or Buy Plan.  The more that the prime contractor “buys”, given all else is equal, the lower the amount of available fee to the prime contractor should be.  In accepting the award of the contract, the prime contractor should be well aware of this premise and understand the potential impact on the available fee. 

 
What are the various Prime Contractor/Subcontractor Approaches?

There are many approaches which can be taken regarding the relationship between a prime contractor and its subcontractors.  The approach taken is normally as a result of a number of primary considerations which may include long term objectives, the nature and magnitude of the subcontract work, make-or-buy determinations or any other relevant considerations.  Each of these factors will be discussed in greater detail, but, first, several common prime/subcontractor arrangements, or approaches, are presented below. 

1.
Prime with minimal subs -   The historic approach used by this Department is to award a contract to one prime contractor, which assumes the majority of the work force on site from the previous prime contractor.  The prime contractor provides most of the management expertise and work force (much of which is often “inherited” from the previous site prime contractor) necessary to perform the work effort on the site. Those additional management skills that are necessary, and work requiring specific expertise not available in the immediate work force, will be subcontracted out, along with the routine supplies and services.  Subcontracting is normally expected to be at a minimal to moderate level.  However it should be kept in mind that due to the breadth and complexity of work at some of DOE’s sites, a large prime may not have enough diversity and flexibility to perform all of the work at the most efficient performance level.

2.
Management and integration:   A second approach is for the DOE to contract with a prime contractor for the management and integration of the work, with the prime contractor subcontracting out the majority of actual work.  In theory, this approach would provide maximum flexibility in allowing the right resources to be focused on the specific work, ensuring it would be accomplished in the most efficient manner.  In reality, however, this approach may be hindered by site work force considerations and the availability of a full range of subcontractors capable of performing each unique work requirement.  This approach would usually result in the maximum use of subcontractors.

3
“Team” Arrangements  -  Another approach is for the DOE to contract with a prime or team of contractors which will provides most of the management expertise and work force  again, much of the workforce is often “inherited” from the previous site prime contractor) necessary to perform the work effort on the site.  Each team member may or may not be jointly and severably liable for the total performance of the contract.  The team would divide the work by each member’s area of expertise.  Additional management skills will be necessary and work requiring specific expertise not available in the immediate team’s work force will be subcontracted out, along with the routine supplies and services.  In some cases one team member may also have the role of an integrating contractor to ensure the overall team performs in a cohesive fashion.

The effect of the team approach is much like the historic approach, except the primary work package is performed by several contractors instead of one.  The contractors composing the team may, together, have more breadth of expertise than a single prime contractor, reducing the need to subcontract.  This approach breaks the major work segments between more contractors, allowing the application of focused expertise to specific types of work which may not be the case with just a single prime contractor.  A minimum to moderate amount of subcontracting would still be required to meet specialized needs and provide routine supplies and services. 

4
Prime and Major Subcontractors - This is a variation of the team arrangement.  However, instead of the major parties having a teaming agreement, the relationships would be prime contractor-subcontractor with only one contractor acting as the prime contractor.  In this arrangement, the prime can more easily sever the relationship between the prime and any of the major subcontractors.

Any of the above approaches for contracting for work to be performed at a site are valid and all of them (or some variation) have been tried at DOE sites.  The validity of an approach largely depends on whether or not it results in the most efficient “long term” performance of the maximum amount of work. 


Part 2 - What are the significant subcontract considerations and their associated 
adjustments?


What are some considerations when determining prime/subcontractor fees?
 1.  General Considerations

The contracting officer (CO) has the responsibility to assess several broad considerations when determining prime contractor fees and the degree to which subcontract costs are included in the fee base.  There are no matrices to refer to in order to arrive at an “appropriate” percentage of subcontract costs to include in the base.  Arriving at a reasonable amount of fee requires looking at many considerations that impact on the overall efficiency of performing the work.

These broad areas are discussed below:

A.  Long term objective for the site/effort
The long term objective for the site/effort should play a significant role in determining the best strategy for structuring the prime contractor - subcontractor approach, regardless of whether or not the structure is determined by the DOE or proposed by an offeror/contractor.  The long term objective is the starting point in deciding to what extent the subcontract costs will be included in the prime contractor’s fee base.  Specific elements relating to long term objectives include 1) the cohesiveness of the work to be performed; 2) the extent various unique work segments exist requiring specialized skills;  3) the projected duration of the various work segments; 4) the relationship of the various work segments to each other - vertical as well as horizontal integration of the segments; 5) the planned sequencing of the work to be performed;  6) the planned occurrence of specialized projects; 7) the need to develop current and future competencies of the prime or subcontractor(s) based on current and anticipated requirements; etc.  Basing the approach on a long term objective is critical because the goal should be to establish the most efficient approach to the overall site/effort objective.  It should be noted that while short term approaches may appear to be the most efficient way of performing short-term requirements, when measured against long term performance objectives may prove to be a less efficient means of achieving the overall objectives than some other approach. 

When determining the amount of subcontractor costs which should be included in the fee base used to calculate the prime contractor’s fee, consideration should be given to how the immediate subcontracting approach achieves the site’s/effort’s long term objectives.  This evaluation will serve as a base when addressing the other considerations involved in setting fees. 

B.  Nature and magnitude of the subcontracted work   

The nature of the work helps define the degree of risk and cost associated with its performance.  The prime contractor’s ability to perform the work  will depend upon the nature of the work as will the size of the available pool of qualified subcontractors able to efficiently accomplish the task within an acceptable degree of risk.  The risk to contract performance is significantly less when the prime contractor has the expertise and resources to perform all or part of the effort or when the pool of subcontractors is sufficiently large to enable the prime contractor to select from several qualified contractors.  

The magnitude of the effort(s) subcontracted will also influence the amount of involvement required by the prime contractor.  Magnitude may either be the size of an individual effort or the number and/or need for integration of some or all of the subcontracted effort. 

Normally, as the complexity, risk, and/or magnitude of the work to be subcontracted increases, the prime contractor will have to become more involved and therefore, more of the costs associated with the subcontracted effort may be included in the fee base.

C.  Make-or-Buy Decisions

The Department’s policy relating to make-or-buy (M/B), as stated in DEAR 970.15407-2-1, establishes a preference for performing work at less cost.  The emphasis is not necessarily on encouraging subcontracting, but rather attempts to eliminate the bias for “make” decisions without regard to overall cost.  The decision to subcontract an activity is made after consideration of appropriate program, business and financial factors.  These considerations, as identified in the DEAR, include past experiences in obtaining similar services, least cost alternative considerations which will include one-time costs, financial risks, etc.

The DEAR also acknowledges the need to consider program specific criteria which may override a preference for least cost.  These considerations may include work force displacement concerns, collective bargaining agreements, diversity, and other criteria identified at the program level.  The responsibility lies with the CO to balance a least cost decision with a number of other considerations: including source availability; ensuring that core competencies are maintained and/or developed in order to meet the Department’s mission requirements and schedules; ensuring that environmental, health and safety standards are maintained; and ensuring that defense capability concerns, and technology transfer and research advancement issues are addressed. 

The CO’s approval of the contractor’s M/B plan will include consideration of the impact of the M/B decision on contract cost, schedule, performance and financial risk.  When the contractor identifies a non-critical or non-core work element in the M/B plan as a “must make” activity, as opposed to a “can make” activity, and the prime contractor is not the most cost efficient alternative or where the work element is not a program specific “must make” activity, a cost/benefit analysis must be conducted to justify that decision.  
2.  Specific considerations
The amount of subcontract costs to be included in the fee base for the determination of the prime contractor’s fee (or for determining the fee amounts for the individual contractors’ which make up a team prime contractor approach, or the prime and major subcontractors” prime contractor approach, or some similar approach) will vary depending upon those considerations listed in section #1 above and the following:

A.
Routine supplies and/or materials
Routine supplies or materials are usually “off-the-shelf” items that reflect a commercial standard/specification.  The prime contractor’s commitment of resources for routine supplies normally does not extend beyond purchasing, inspection, and inventory management personnel.  The prime contractor has no, or only minimal, involvement with the provider of such supplies or materials and there is no significant management involvement.  Such supplies or materials are normally obtained using purchase orders or routine subcontracts.  

Suggested % of routine supplies and/or

materials cost to be included in the fee base:
less than or equal to 60%

B.
Routine services
Routine services are normally services provided commercially to the general public.  While routine services may be tailored to some degree to the specific situation, they are normally performed to the providers own standard.  Such services would include laundry service, grounds maintenance service, etc. The prime contractor’s commitment of resources normally does not extend beyond purchasing and inspection personnel and some effort to tailor the subcontractor’s standards to the specific situation, if necessary.  The prime contractor has no or only minimal involvement with the provider of such services and there is no significant management involvement.  Participation by the prime contractor may be limited to assessing the acceptability of a routine service.  Such services are normally obtained using purchase orders or routine subcontracts.

Suggested % of routine services costs

to be included in the fee base:


less than or equal to 60%



C.
Subcontracts for other than routine supplies, services, and/or materials 

Non-routine supplies, services and/or materials are normally purchased using a subcontract.  The complexity of the subcontract will vary with the complexity of the item/service being acquired.  The prime contractor provides the description, (specification or Statement of Work) for the item/service, along with all related provisions regarding the performance of the work.  The prime contractor will be involved to some degree with the subcontractor, with the amount of involvement reflective of the specific nature of the work to be performed and the expertise of the subcontractor performing it. 

(1)
Subcontracts for other than routine supplies, services, and/or materials excluding those major subcontracts involved in the prime with major subcontractors approach. 

The extent costs associated with these subcontracts should be included in the fee base of the prime contractor will depend on the following considerations:

(a)
The risk the prime contractor has assumed regarding the specific effort.  The risk will be determined by (1) the amount of the prime contractor’s fee which is dependent upon the successful performance of the subcontracted work and (2) the actual risk of performing the work due to difficulty, integration requirements, financial exposure in the way of potential fines, etc.

If no or minimum fee is associated with the work, or the risk of performing the work is low, then only a minimum amount of the subcontract costs should be included in the prime contractor’s fee base.  It will normally be slightly greater than the amount of costs associated with routine supplies, services, and materials which are included.  This is due to the expanded effort required by the prime contractor in developing the work description and the associated risk.

If a significant portion of the prime contractor’s fee is dependent upon the successful performance of the subcontracted effort or the risk of performing the work is high, then more of the costs may be included in calculating the fee base.

When including subcontractor costs in the fee base, keep in mind that if the  subcontractor fails to perform, both the subcontractor and the prime contractor will lose fee.   If the subcontractor does perform, both the subcontractor and prime contractor will earn fee, usually in an amount greater than if only the prime contractor had performed the work.  

(b)
The management involvement of the prime contractor due to the magnitude of the work and/or complexity of work.  The more involvement by the prime contractor, the more subcontract costs should be included in the prime contractor’s fee base.

(c)
The management involvement of the prime contractor due to the expertise (or lack thereof) of the subcontractor.  The more involvement by the prime contractor, the more subcontract costs should be included in the prime contractor’s fee base.

(d)
The management involvement of the prime contractor due to the number of subcontracts.  The more subcontracts awarded by the prime, the more it will have to devote to the management of them.  This, in itself, may warrant only a small increase in the inclusion of subcontract costs in the prime contractor’s fee base.  

(e)
The management involvement of the prime contractor due to the interdependency of the subcontracts and the need for their integration, especially if they are complex.  This may demand significant involvement and warrant the high inclusion of subcontract costs in the prime contractor’s fee base.  This is especially true if there are a large number of subcontracts which require close integration.

Suggested % of the costs associated with 

subcontracts for other than routine supplies, 

services, or materials excluding those major

subcontracts involved in the prime with major

subcontractors approach to be included in the fee base:
Low to Moderate Complexity/Risk 

Subcontracts:




less than or equal to 70%

High Complexity/Risk Subcontracts:

less than or equal to 80%

Unique/unusual Risk Subcontracts:

less than or equal to 100%*

* Inclusion of total subcontract costs exceeding 80% requires the approval of the Procurement Executive.

(2)
Major subcontracts involved in the prime with major subcontractors” approach. 

The subcontract arrangement within the prime and major subcontractors approach requires somewhat different considerations than those associated with the normal prime contractor and subcontractor relationship.  This is because the approach is designed as an alternative to the approach of contracting the total work to one prime contractor.  An additional tier of subcontractors is created, with each responsible for a major segment of the total work.  They, in turn, will enter into 3rd tier subcontracts for supplies, services, and materials, establishing the normal prime contractor/subcontractor relationship.  

Fee for prime and major subcontractors approach should be calculated as if calculating the fee for a single prime contractor.  The fee base will include the cost of the major subcontracts as well as the prime’s cost.  How the fee is allocated between the lead contractor and major subcontractors will normally be up to the parties, but should closely parallel the work the contractor is responsible for and its importance to the DOE.  See also paragraph E. “Special consideration for “Team” and “Lead with Major Subcontractors” approaches” below.

D.
Contracts which are part of a teaming approach




Technically the contractors which make up a team approach to prime contracting are not in a prime contractor - subcontractor relationship, but are joint partners within a contract.  This is another approach for dividing the total work normally awarded to a single prime contractor into segments, with each of the team members responsible for that segment related to their area of specialization.  The team’s fee should be determined as if it were a single prime contractor. The costs associated with subcontracts below the team level are included in the fee base to the extent they would be when calculating a single prime contractor’s fee which has normal subcontracts.  How the fee is allocated to the team members will normally be up to the team, but should closely parallel the work the member is responsible for and its importance to the DOE.  (See also paragraph E below.)

E.
Special consideration for team and lead and major subcontractor approaches
Consideration should be given to how the team or prime and major subcontractor arrangements are organized to ensure integration and completion of all the work to be performed.  If one contractor has this responsibility (such as the lead contractor in the lead  with major subcontractors approach or the integrating contractor in the team approach), then a significant portion of its fee should be tied to ensuring timely and integrated performance of all work.  A fee calculated in accordance with sections C (2) and D above may not provide adequate compensation to the contractor assigned the management and integration role.  Therefore, consideration should be given to including some of the costs associated with the work of the other team members or major subcontractors into the fee base with any resulting additional fee allocated to the integrator.  A suggested approach to doing this would be to include some of the other “Team” member’s or major subcontractor’s costs as subcontract costs in the fee base.  This will create an artificially high fee base, since all costs associated with the work being performed by these “team” members or subcontractors would already have been included in the fee base as if they were prime contractor costs.  In establishing the amount of this “plus-up” to the fee base the following should be considered:

(1)
The risk the prime/lead/integrating contractor has assumed regarding the specific effort (normally the amount of the prime/lead contractor’s fee which is dependent upon the successful performance of the work.)  If no, or minimum, fee is associated with the work, then only a minimum amount of these “member/subcontract” costs should be included in the fee base. The amount should reflect the effort the prime/lead/integrator must exert in developing work statements and measuring work performance, in addition to normal administrative effort associated with the performance of all of the work it has assumed.

(2)
The extent a prime/lead and major subcontractors or team approach will result in overall efficiency in performing the work.  The “yard stick” with which to measure this is the amount of work which is performed for a total cost and fee. While the potential fee paid for the performance of specific work may increase under either of these approaches, the cost should be less than the cost and fee if performed by the normal prime contractor approach.

Suggested % of major subcontractor/team 

member costs to be included as additional 

“subcontract costs” in the fee base:
           


less than or equal to 20%*

* While the fee policy is silent on the inclusion of major subcontractor/ team member costs for this type of approach, because the approach deviates from the normal prime contractor approach, any inclusion of such costs should be cleared with the Procurement Executive.


When should the cost of supplies, materials, and/or services 


subcontracted be established?
Often, prior to the commencement of the fee period not all of the supplies/services to be purchased or subcontracted for have been identified.  However, the major supplies/services should have been identified.  Determining the cost of supplies, services, and material as well as the complexity and risk associated with them should be done in accordance with the following or some similar approach.

1.
The prime contractor should identify those major supplies/services he plans to procure during the fee period as part of the fee determination process.  Major supplies/services can be defined by: (i) value, with a suggested value of any purchase/subcontract greater than $10,000,000; (ii) risk, with a suggestion that anything that may pose a risk to the achievement of critical effort for the period be identified; and (iii) complexity, with a suggestion that anything that is so complex it will require significant involvement of the prime contractor be identified. 

2.
For those major supplies/services identified, the prime contractor should provide a description of the supply/service, an estimate of the cost, and an assessment of the complexity and risk associated with the supply or service.

3.
For those supplies/services not identified as major, the prime contractor should provide an estimate of their composite cost grouped by whether they are routine supplies/services or more complex subcontracts (although not identified as major supplies/services).  Costs and complexity may be supported by estimates and/or past experience.


What are the considerations for determining the adjustment to fee due to                
purchases/subcontracts?
In determining the adjustment to the potential maximum fee allowed by the fee schedules due to the impact of the prime contractor purchasing supplies, services, and/or materials the following considerations should be addressed:

1. 
The reduced commitment of resources by the prime contractor 

To the extent the prime contractor purchases or subcontracts work from other sources, it may be able to reduce its need to maintain a diverse and often specialized resource base.  This applies to the full depth and breadth of the work force from managers to laborers.  The prime contractor is relieved from having to plan work to ensure the maximum utilization of its work force.  It allows the prime contractor to be more efficient in the performance of much of its work.  It also relieves the prime contractor from the responsibility for providing for the management of these resources.  Something of an exception to this reduction in resources are those instances where the prime contractor subcontracts for the management or design of the work, but not the total work.  While there may still be some reduction, it may be minimal.

Suggested % reduction to Total Available Fee:

less than or equal to 40%

2. 
The increase of required resources due to magnitude and complexity of the purchased effort.

Depending on the number of purchases and subcontracts issued by the prime contractor or the complexity, integration, or risk associated with the work, the prime contractor may need to obtain additional resources to ensure adequate oversight.  The need to obtain additional resources and the management complexities and risk associated with the resources may, in part, offset the reduction in resources due to the direct purchasing/subcontracting of the effort from someone else.   

Suggested % offset to the adjustment on Total Available 

Fee:







               less than or equal to 60%


Part  3 - How should fee be associated with work performed by a subcontractor?

What is the application of this part?
The following Part will apply primarily to major subcontracts or team members of a teaming arrangement.  However, if it is known that fee is to be associated with work that is being subcontracted out on less than a major subcontract basis, the fee structure of those subcontracts should also be considered when establishing the association of fee with the work (e.g. consideration is being given to associating fee with the construction of a facility which is subcontracted to a less than major subcontractor)


What is the purpose of associating fee with effort performed by subcontractors?

The purpose of associating fee with performance of a specific effort is to communicate the importance of that performance to the contractor and provide compensation and/or incentive for its achievement.  If the effort is to be performed by a subcontractor, it is important to ensure the prime contractor communicates the importance to the subcontractor through the subcontract fee arrangement and amount.


What is the rationale for associating fee with effort performed by subcontractors?
The objective of the DOE, in associating the prime contractor’s fee with the performance of those efforts it believes are important, may not be achieved if the prime contractor does not provide a similar association to the  subcontractor (major or otherwise) performing the work if such work is subcontracted.  

Where the prime contractor is an integrating contractor, and one fee pool is shared between it and the major subcontractors, it is important that the integrating contractor have some of its share of the fee pool at risk along with the major subcontractor actually performing the work.  The fee at risk for both the integrator and the major subcontractor should reflect the intent of the DOE’s association of fee with the effort.  Such an arrangement should ensure the integrator’s involvement in overseeing the performance of the work.


What are some of the considerations when associating fee


with effort performed by subcontractors?
When performance fee is associated with work which is to be performed in part or in total by a subcontractor or subcontractors, it is imperative that the intent of the association of fee with the work at the prime contractor level be reflected in the fee arrangement (structure and amount) with the subcontractor(s).  Fee arrangements for work which is subcontracted may be established in several ways, including:

1. 
The prime contractor provides the same general type of performance incentive to the subcontractor (s) that it has with the DOE.  The incentive may be broken down into more component parts (this is obvious if several subcontractors are performing the work) than the incentive the prime has with the DOE, but final fees paid should assure that final performance will be achieved.  The amount of fee paid to the subcontractor(s) should reflect the importance of the total effort, as indicated by the amount of fee the DOE has allocated to such total effort.

In teaming/prime - subcontract relationships, where the contractor performing the work does not receive a separate fee but shares part of the total available fee, the assignment of the allocation of fee to it should be the amount allocated to the effort by the DOE (or a proportional share if only part of the work is being performed).  The amount may be reduced to some degree if the prime or another team member shares some of the risk for the performance of the effort and merits some fee for that risk.

2. 
The prime contractor provides the subcontractor a more stringent fee arrangement than that provided to it by the DOE.  An example would be where the DOE provides a cost plus performance incentive fee arrangement to the prime and the prime provides a firm fixed price arrangement to the subcontractor.  In such cases, the DOE must review the arrangement to determine if the controls (on cost) and incentives (on performance levels achieved) are in line with what the prime contractor has stipulated in the subcontract.  Further, the DOE should ensure that the fee arrangement it enters into with the prime contractor is appropriate given the prime contractor’s fee arrangements with its subcontractors.

3. 
The prime contractor provides the subcontractor a less stringent fee arrangement than that provided to it by the DOE.  An example would be the DOE providing a cost plus performance incentive fee arrangement to the prime and the prime providing a cost plus fixed fee or base fee with limited performance fee.  In such cases, consideration should be given to the extent the prime contractor will be involved in the performance of the effort and the importance of the work being performed by the subcontractor.  In some instances, such an arrangement may be appropriate, however, in many instances it will not be appropriate if the performance of the effort receives less emphasis than intended by DOE.


What should the DOE’s access to data regarding subcontracts be?
As part of the establishment of the performance based fee and identification of the work it will be associated with, the prime contractor (or team members) should provide data on its fee arrangements with its subcontractors (whether in the normal prime - subcontractor relationship or in a team relationship).  If the arrangements change during the course of performance, the DOE  should be notified and have the right to adjust the fee arrangement with the prime.  To the extent the fee arrangements between the prime and its subcontractors have not been established when the performance fee is established, the prime contractor should provide the DOE with its best estimate of how such arrangements will be established.  If the actual arrangements, once they are established, differ substantially from what was estimated, then the DOE should retain the right to adjust the fee arrangement with the prime.

Regardless of whether or not the DOE requires cost and pricing data as defined in FAR Part 15, the contracting officer has a responsibility to ensure the establishment of fair and reasonable costs and fees. In doing this, the contracting officer may require the contractor to provide all pertinent information relating to costs and fee including all subcontractor (or team member) cost and fee information.  In the case of team members, if team members do not share the requested information with each other, then the DOE may request that it be provided separately directly to 
the DOE, which will protect it as proprietary information.  Fees should not be established or they should be established unilaterally, with the appropriate flow down provisions to the subcontractors performing the work to be associated with fee (if such unilateral right is contained in the contract) where this information is not provided




Chapter Eight





Award Fee Scoring Criteria
This chapter discusses the various ways in which Award Fee (Subjective) incentives may be scored.


Part 1 - Why have a subjective Award Fee Scoring Methodology?
The FAR requires that Award Fee contracts establish a criteria for evaluating the contractor’s performance and determining the amount of fee it has earned in the performance of the contract.  

Historically, the Department’s fee policy provided for a single discrete methodology applicable to all performance based management contracts; i.e., established one methodology for evaluating work performed on an award fee basis and determining the amount of fee earned.  All sites were using subjective award fee measures, grouping performance by major area and applying one set of defined evaluation ratings.  These ratings were then converted to an appropriate fee amount using a standard award fee conversion table.  A contractor’s performance at a site could be given a general adjective rating, such as excellent, based on the numeric rating received and fee amount earned.  In theory, more so than in reality, it was possible to compare various sites by the adjective associated with their fee rating and earned fee.

 However, since introducing objective performance based incentives (PBIs), the total fee earned by a contractor can no longer be given a general adjectival rating.  This is because fee, in addition to some association with award fee measures, is also associated with a few critical objective measures, each with its own levels of performance and associated fee amounts.  Levels of performance tend to be defined by metrics rather than adjectives.  Also, with the introduction of  objective performance based incentives, the amount of fee allocated to objective PBI measures instead of subjective award fee measures varies between sites, which precludes the use of adjective descriptions to compare sites.


Part 2 - What are the forms of subjective Award Fee Incentives?

Subjective award fee incentives (not PBIs) are generally a collection of several broad area incentives, such as Site Management which may encompass numerous subareas.  For example, Site Management, might include facility management & maintenance; financial management; property management; etc.  Each broad area is weighted (by its share of the total fee allocated to award fee incentives, expressed as a percentage) to reflect its importance relative to the other broad areas and performance is subjectively evaluated.  An example follows:

Area E.   Tritium Program

Weight: 30

Manage the Tritium Program in a cost effective and efficient manner in accordance with the priorities of DOE.
Performance Objectives:
E.1  Plan and implement the Tritium Program in accordance with the approved Annual Operating Plan (AOP) and supplemental guidance documents approved by cognizant DOE Lead Evaluators.

E.2  Plan and implement the Accelerator Production of Tritium Program in accordance with the approved AOP and supplemental direction received from the National Accelerator Project Office and the DOE APT Program Office. 

E.3  Manage the Projects associated with this Program in accordance with the approved AOP and supplemental guidance documents approved by cognizant DOE Lead Evaluators.  
With the Department’s move to performance based contracts and performance based incentives, another form of the subjective award fee incentive is being introduced.  This is a specific incentive, succinctly written, with many of its measures objectively stated and a specific amount of fee allocated to it.  What makes it award fee is that due to the nature of the effort subject to the incentive, at least one aspect of the evaluation of its performance requires the application of subjective judgment.  An example follows:

High Level Waste (HLW) Tank Farm Potential Inadequacy in the Safety Analysis (PISA)/Unreviewed Safety Question (USQ) Resolution
Fee: $500,000

Description of Work:  Effectively close the PISAs and USQs currently open in the Tank Farms. 

Completion Date:  September 30, 2000

Goal/Objective: Closure of all the PISAs and USQs open in the Tank Farms as of August 1, 1999 will occur during the performance period:  Closure shall constitute submittal of Authorization Basis documentation to DOE or demonstrated against DOE approved decision logics.

Basis for Fee: PISAs and USQs represent unresolved issues associated with safe operation of the Tank Farms.  Interim compensatory measures are implemented to continue operation while these issues are being resolved.  Resolution requires significant research and development to address first-of-a-kind technical issue.  Successful resolution of these issues will allow removal of interim controls and result in a less restrictive and more efficient operation.  This Special Performance Area (SPA) provides incentive to resolve these safety-related issues in a timely manner.  It is expected that more cost efficient operation of the HLW tank farms will be realized when the goals of this SPA are met.

Basis for Measurement:  Performance under this SPA will be determined based on technical and schedule performance and management of analytical activities. Performance will also be judged based on effort and progress toward closure of the Dry Sludge PISA/USQ by 6/30/00, completion of the Tank Fill Limit PISA Inspections and AB Changes by 3/31/00, the return of Tank 49 to Air-based Operations by 3/31/00, the closure of the Trapped Gas USQ by 6/30/00 and the closure of the Organic PISA by 9/30/00.
In the above example, objective dates are established for specific tasks, however, the degree the issues are satisfactorily resolved will be assessed subjectively.

Part 3 - What format should be used to rate the contractor’s 

performance of subjective Award Fee Incentives?
Regardless of the construction of the subjective award fee incentives, the evaluation of the contractor’s performance, as measured against them, can be done using any of a number of rating approaches.  A matrix can be developed which breaks each area down into its key components (which can be either specific or generic performance components) and then assigns ranges of performance for each component (evaluation criteria).  Each component is weighted and each evaluation criteria is assigned an adjective description and numeric value or range.  Component performance is evaluated at the end of the evaluation period and assigned a numeric score and an adjective description based upon where the contractor’s performance falls within the evaluation criteria.  The assigned scores are then multiplied by the component weights, totaled and translated (via a conversion chart) to a percentage of the fee allocated to award fee.  (See Attachment 1)

A less specific evaluation approach is to divide the effort which is to be associated with award fee into areas of performance, weight them relative to each other, and develop one set of evaluation criteria with various levels of performance which will apply to all of the areas.  Each level of performance should be assigned an adjective description and numeric value or range.   In this instance, the various levels of performance stipulated in the evaluation criteria reflect general expectations regarding the extent the baseline performance must be achieved.  Since the majority of work associated with this approach should be performed at the level necessary to ensure achievement of the site objectives, the evaluation criteria should recognize that it may not be desirable to require that all work stipulated in the statement of work/work authorization document be performed in order to receive a satisfactory or higher rating.  Even with this approach, it is important to identify for each area those tasks which the DOE believes are important and should be the focus of the contractor’s effort.  Also, the evaluation should stipulate that if any area is rated unsatisfactory (or equivalent rating) that all award fee may be adjusted to zero based on the determination of the Operations Site Manager or their designee. (See Attachments 2 and 3)


Part 4 - What are the appropriate levels of Performance, Adjective Descriptions, and Score Ranges for subjective Award Fee Incentives?
You will notice that while all three evaluation sheets provided as Attachments 1 -3 use five levels of performance, the adjective descriptions and scoring ranges (or percent of fee earned) vary, and even where the adjective descriptions are the same, the scoring ranges (or percent of fee earned) associated with them vary.  This is due to the range in the performance criteria (level of performance) associated with the adjective description.  The score range (or percent of fee earned) assigned to the adjective description reflects the range in the performance criteria associated with it.  Also, it should be noted that the number of levels of performance established can vary, being as low as two: satisfactory and unsatisfactory.  Given various circumstances peculiar to a site or a particular contract scope, any of the models in attachments 1 - 3 may or may not be appropriate.  That is, in this case one size does not fit in every situation that may be encountered in the DOE contracts.

In the past, the use of the term “satisfactory” has been problematic for the Department.  On one hand, there is an expectation that satisfactory means all requirements have been met at some base level of expectation.  However, as applied at some DOE sites, satisfactory has a significantly different meaning.  For instance, the satisfactory performance criteria in the example in Attachment 2 provides not only for some missed objectives, but also for trends which may result in future problems, but which have not caused problems in the current evaluation period.  The attachment 2 satisfactory performance criteria provides for a lower performance level than is reflected in either of the other two examples and thus results in a low minimum fee for the satisfactory rating and thus a lower maximum fee for the marginal rating than the other two examples. The satisfactory performance criteria in the example in Attachment 1 allows for some missed performance requirements, but requires all of the critical objectives be performed satisfactorily.  This provides for a higher minimum level of satisfactory performance than that allowed for in the example in Attachment 2, but lower than the example in Attachment 3.  Therefore the maximum fee associated with the marginal rating is higher in the example in Attachment 1 than it is in the example in Attachment 2 and lower than it is in the example in Attachment 3.  The example in Attachment 3 has the highest maximum fee associated with marginal performance because it has the highest minimum performance criteria associated with satisfactory performance and therefore the highest maximum fee associated with marginal performance.  Due to the broad, but reasonable application of the term “satisfactory”, it is important to understand, and if questioned, be able to explain the logic of the use of the term in any specific application.

There has been significant discussion about whether or not the Department should fix the number of performance criteria, the adjective descriptions associated with the range of performance for a specific performance criteria, the scoring range and the conversion chart to convert scoring to a percentage of earned fee.  The argument for doing this is that it would establish some consistency in award fee scoring between sites.  A satisfactory rating at one site would have the same range of fee associated with it as at another site.  However, this is not practical due to the fact that different sites have different work efforts subject to award fee and have allocated different amounts of the total available fee to the award fee effort.  For instance, the nature of the Department’s defense complex may justify the application of a different model than is applied to FE laboratory research.  The move to performance based contracting, with its variable mix of objective Performance Based Incentives (PBIs) and subjective Award Fee incentives precludes the adjective comparison of performance at one site to performance at other sites.   Therefore, the fee policy requires that the site Operations Office must develop a method for evaluating the contractor’s performance and communicate it to the contractor, but it does not prescribe what form the method must take.

It is then left to the various Operations Offices, working in cooperation with Headquarters, to establish the methods they will use for evaluating the contractor’s performance associated with award fee which best fit the circumstances of their contract.  The number of areas or specific subjective performance expectations; the breadth of performance encompassed by them; the performance criteria (level of performance), their number and breadth of performance encompassed by them; the association of scoring ranges or percentages of fee with the performance criteria; all only require that a logic be followed in their development.

The examples of evaluation methods provided in Attachments 1 - 3 are only that.  The guiding principal should be only that the more guidance the DOE can provide our contractors regarding our expectations, the better chance we will have of realizing those expectations.

Attachment 1
	
PERFORMANCE EVALUATION CRITERIA AND RATINGS


	
Performance 
	
Ratings


	
Performance Area
	
Measure
	
Objective
	Unsatisfactory
	
Marginal
	
Satisfactory
	
Excellent
	
Outstanding


	     Site Management focus areas:

Program Mgmt; 


Project Mgmt; 


Financial Mgmt
	   Timeliness

 Effectiveness

   Efficiency


	Adherence to planned schedules

Achievement  of site objectives

Minimization of cost in 
	Consistently late in meeting schedules and/or occasionally misses critical schedules*

Consistently fails to achieve satisfactory performance in meeting requirements

and/or occasionally fails to meet satisfactory performance for critical requirement ** 

Significantly exceeds the
	Occasionally late in meeting schedules w/o justification and/or misses more than one critical schedule*

Occasionally fails to achieve satisfactory performance in meeting requirements

and/or fails to meet satisfactory performance in more than one critical requirement **

Exceeds the budgeted cost 
	Seldom late in meeting schedules w/o justification and meets all critical schedules*

Seldom fails to achieve satisfactory performance in meeting requirements

and meets satisfactory performance in all critical requirements **

Falls within  the budgeted 
	meets planned schedules

Meets satisfactory performance in all rqmts, & exceeds it in some critical rqmts. ** which benefit the DOE

Falls within  the 
	meets planned schedules and exceeds many of those where it  benefits the DOE

Meets satisfactory performance in all rqmts, & exceeds it in many critical rqmts. ** which benefit the DOE

Falls within  the budgeted 

	Infrastructure Support
	Responsiveness


	achieving the desired performance level of the performance requirements

Responds to DOE Direction


	budgeted cost for performing the required work such that all of  the required work is not performed, including at least one critical requirement **

Fails to adequately  respond to DOE direction as allowed within the contract such that over all program and/or significant 
	for performing the required work such that some of  the required work is not performed, but the critical requirements ** are performed to at least the satisfactory level.

Fails to adequately respond to DOE direction as allowed within the contract such that over all program and/or significant


	cost for performing the required work such that all of  the required work is performed 

Responds adequately to DOE direction as allowed within the contract such that the program achieves most of its objectives and 
	budgeted cost for performing the required work such that all of  the required work is performed, and many of the critical requirements **, which provide additional benefit to the DOE, are performed above  the satisfactory level.

Responds adequately to DOE direction as allowed within the contract such that the program achieves its objectives


	cost for performing the required work such that all of  the required work is performed, and most of  the critical requirements **, which provide additional benefit to the DOE,  are performed above  the satisfactory level.

Responds adequately to DOE direction as allowed within the contract such that the program achieves its objectives and exceeds many  



	
	
Initiative
	Use of initiative and judgement in establishing and managing appropriate levels of support
	objective *** performance is impaired

Fails to adequately estimate and manage the levels of support required to ensure the significant objectives *** of the site are achieved
	objective *** performance is jeopardized

Consistently fails to adequately estimate and manage the levels of support required to ensure the significant objectives *** of the site are achieved


	all significant  objectives***

Occasionally fails to adequately estimate and manage the levels of support required to ensure the significant  objectives *** of the site are achieved
	Through initiative and good judgement, estimates and manages  the  levels of support required to ensure the significant  objectives *** of the site are achieved while minimizing the cost of such support
	of those objectives which benefit the DOE

Through initiative and good judgement, estimates and manages  the  levels of support required to ensure the significant  objectives *** of the site are achieved and exceeded where it benefits the DOE, while minimizing the cost of such support


*      Critical schedules are identified and are in addition to schedules associated with work specifically incentivized

**    Critical requirements are identified and are in addition to requirements associated with work specifically incentivized

***  Significant objectives are the critical requirements identified in award fee and all requirements specifically incentivized

	
CONTRACTOR PERFORMANCE EVALUATION REPORT


	
Rating Scores

    Rating    





Score
Outstanding





    4

Excellent





    3

Satisfactory





    2

Marginal





    1

Unsatisfactory





    0

	Period of 


                                                               

Contract Number

                                                               

Contractor    


                                                              

Date of Report

                                                               

Monitor


                                                              




	
Area
	
Objective
	
Rating
	
Weight
	Objective Weighted Score
	
Area Weight
	Area Weighted Score

	Site Management
	1.  Adherence to planned schedule

2.  Achievement of site objectives

3.  Minimization of cost in achieving desired performance level 


	             X

             X

             X


	              =

              =

              =

Total Objective Weighted Score:

	             X


	              =


	          

	Infra Structure Support
	1. Responsiveness

2. Initiative
	             X

             X
	              =

              =

Total Objective Weighted Score:

	             X
	              =


	          


	
TOTAL WEIGHTED RATING


	
Area

1.  Site Management

2.  Infrastructure Support
	
Area Weighted Rating


	
Total Weighted Rating




	
CONVERSION CHART


	
OVERALL RATING

Outstanding


Excellent


Satisfactory


Marginal


Unsatisfactory
	
SCORE RANGES

3.6 & above


2.76 - 3.5


1.76 - 2.75


0.60 - 1.75


0.00 - 0.50
	% OF FEE ALLOCATED TO AWARD FEE

95% - 100%


75% -   94%


25% -   74%


  1% -   24%

                            0%

















Attachment 2

AWARD FEE PERFORMANCE RATING AND FEE EARNING METHODOLOGY

___________________________________________________________________________  
OUTSTANDING
95 % TO 100%

Performance exceeds expected levels of performance in all areas with only minor weaknesses or negative comments and without any deficiencies.  Innovative approaches have been identified and are being implemented successfully.  Management has addressed problems and issues proactively both with employees and customers as is appropriate for a multi-programmatic laboratory.

____________________________________________________________________________

EXCEEDS

56% TO 94%

Performance consistently meets levels of performance and in most areas exceeds expected levels of performance.  Identified weaknesses do not indicate a trend to serious, systemic problems and can be addressed in the near term without impacting operational or programmatic goals.  There are no noteworthy deficiencies, operational excellence continues to be the foundation of all work activities and development of the laboratory missions continues.

____________________________________________________________________________

SATISFACTORY        16% TO 55%

Performance meets expected levels of performance in the majority of areas.  Identified weaknesses may indicate a trend to serious systemic problems but there has been no operational situation resulting in serious injury or fatality.  Milestones are being met for the most part but there is concern for future milestones.  Identified deficiencies are few and can be rectified early with appropriate management attention with minimal impact to operations and programmatic goals.

____________________________________________________________________________

MARGINAL

1% TO 15%

Performance is not meeting expected levels of performance in multiple areas or serious weaknesses have been identified in critical areas.  Deficiencies have been identified and recovery from weaknesses and/or deficiencies could impact programs and operations.  Trending is indicating serious problems in achieving operational excellence.

____________________________________________________________________________

UNSATISFACTORY
       - 0 –
Performance has failed to meet expected levels of performance in critical areas with serious ramification to Departmental commitments.  Deficiencies and weaknesses are numerous indicating failure of management systems.  Serious safety and/or environmental violations have resulted in major impacts.  Recovery will be lengthy, difficult and costly.

____________________________________________________________________________

DEFICIENCY – Any part of the contractor’s performance that fails to satisfy a Government requirement

WEAKNESS – A feature of contractor performance that will cause or contribute to less than optimal performance

Attachment 3
ATTACHMENT B  -  Grading Table
The following chart shows the percentage spread available based on performance.

Performance description
Percent of Fee Earned

	Performance substantially exceeded expected levels of performance.  All AOP milestones or goals were met or exceeded and costs were within approved budget.  Although problems may have been encountered, the relative magnitude and significance were reasonably expectable based upon the size and complexity of operations.


	
96 - 100



	Performance exceeded expected levels and some notable achievements exist.  Most milestones or goals were met or exceeded and costs were within approved budget.  Although some milestones/goals were not met, reasonable justification exists for the failures and no major impact on cost or site operations occurred.


	
66 - 95



	Performance met expected levels.   Minimum standards were exceeded and "good practices" were evident in contract operations.  Most milestones and goals were met or exceeded.  Although some failures occurred, reasonable justification exists for missing the major milestones/goals and there was no substantial impact on cost or site operations.


	
40 - 65



	Performance was less than expected.  Many milestones/goals were not met and some adverse impact on site operations and cost occurred.


	
2 - 39



	Unacceptable performance against milestones/ goals


	
0




                                                       Chapter Nine



                               Motivating the Performance of

                       Research and Development
This chapter discusses what is meant by the term “Research and Development” (R&D) for purposes of this guide, the  appropriateness of fee for the operation of the Department’s laboratories performing R&D, the effectiveness of fee as a motivator for the performance of R&D, and other potential motivators for the performance of R&D.


What is meant by the term “Research and Development”?
The term R&D, for purposes of this guide, encompasses both the pursuit of science and technology, and includes basic and applied science and technology and may include technology deployment.  It is R&D performed primarily at the Department’s laboratories, of which the majority are Federally Funded Research and Development Centers (FFRDC’s).


Is it necessary to pay the institutions and organizations which 


operate the Department’s R&D laboratories a fee?
Until 1994, few of the Department’s educational institutions received a fee for the operation of the Department’s laboratories. However the non-profit and “for profit” contractors operating the Department’s laboratories did receive a fixed fee.  In lieu of a fee, the educational institutions received what was known as a “Management Allowance” which was a fixed amount to compensate them for the support provided to them by their parent institutions (e.g., support provided by the University of California administration to the Lawrence Livermore National Laboratory).  Often, due to the subjectiveness of what support would be required from the parent organization, the amount established as “Management Allowance” was adequate to cover support costs and some undefined costs.  With the introduction of Contract Reform and the revision to the M&O fee policy, the use of a Management Allowance was discontinued.  Support costs previously covered by Management Allowance are now to be considered a direct or indirect cost, if appropriate. Unallowable costs can never be reimbursed

Prior to revision of the fee policy, the Department increased the liability assumed by the institutions and contractors operating the laboratories by increasing their accountability for a significant range of costs which the Department had previously reimbursed.  This change has resulted in the majority of institutions and contractors operating the Department’s laboratories to request some fee. The amount of the total available fee, as calculated under the new fee policy, reflects the added risk and accountability assumed by the institutions and contractors for the potential liabilities they may incur. 

The revised fee policy also requires that, unless fee is tied to increased potential liability and accountability , it be tied to performance.  This has led the institutions and contractors operating the Department’s laboratories to request an increase in the amount of the total available fee.  This request is based on their need to receive adequate fee to cover their risk associated with the assumed liability and accountability, while recognizing that the potential exists that not all of the fee available will be earned.


Is there a distinction between science and technology?
While science is primarily pursued to meet the desires of customers interested in new ideas and technology is primarily pursued to meet the desires of customers interested in meeting the needs of industry (both in the commercial and government sectors), there is little difference in how performance is measured and judged between them when they are in the basic stage of performance.   However, from the Department’s stand point, technology may differ from science, in that the Department may more often be seeking specific achievements within given time frames (applied technology).  Further, in some instances the Department may not be seeking just the development and/or demonstration of technology, but also its actual deployment.

Due to the nature of basic science and technology, performance does not lend itself to objective evaluation, but is assessed primarily using peer evaluations.  The evaluation focuses largely on the quality of the science performed.  However, to the extent there are specific applications to be demonstrated by specific dates in the applied science/technology area, objective incentives may be appropriate. Again, when it comes to demonstration (and eventual deployment) the Department’s emphasis may be more on applied technology given its focus on environmental clean-up and energy efficiency.  Where fee is associated with specific performance by specific dates, the risk associated with earning the fee is higher than it would be if just the performance of the quality of science were being evaluated.  Therefore, institutions are going to want more total available fee, if part of it is to be associated with objective, high risk, performance objectives.


What is the relationship between the performance of support functions and


 performance of science and technology and their association with fee?
In moving to performance based award fee contracts, the Department has emphasized the need to create objective performance measures for the performance of support functions (such as facilities management, property management, financial management, etc.) , but has de-emphasized associating those measures with fee.  The rational for this is that while it is important to have measures in place for the performance of support functions as a management tool, the major focus of the contractor should be on mission specific work, and it is with this fee should be associated. Further, often in order to successfully perform mission work, the support work must be performed to at least a satisfactory level.  This applies to all the Department’s contractor’s including those managing and operating the Department’s laboratories (in the case of the laboratories the mission work is science and technology).  Therefore, unless there is a problem with a support area or a need to emphasize a critical support area, fee should only be associated with the performance of support functions in a general subjective award fee fashion.


Is fee an effective motivator for the performance of R&D? 
The Department’s experience is that while the institutions and contractors operating the Department’s laboratories want fee to cover their potential costs associated with increased accountability and that while most fees provided are tied to performance, fee is not necessarily a motivator for the performance of R&D.  In fact, the research laboratories and their scientific staff may even view fee as detracting from mission accomplishment, by diverting scarce funds away from the operating budget for research to a fee pool. 

While in some of the support areas, such as construction projects, specific expectations are definable, the use of performance fee as a motivator may also be of limited value.  What tends to drive timely and cost efficient performance is the need to have projects completed on time and within funding in order to have the resources available to perform the R&D.

The R&D performance of the Department’s laboratories has consistently been rated as excellent to outstanding regardless of the type or amount of the fee provided.  Further, the performance of the support effort at the laboratories has, in all but very few instances, been excellent to outstanding irrespective of the type or amount of the fee.  In those few instances where performance has been less than desired, it has been management action, more so than fee incentives, that has motivated corrective action.

The Department’s experience has led it to apply its approach to performance based fee differently at its laboratories than at its other sites.  At the laboratories, in the majority of cases, performance expectations, whether objective or subjective, are established at the excellent to outstanding level.  Fee adequate to meet the specific needs of the institution or contractor operating the laboratory are established and linked to these levels of performance, with fee primarily subject to adjustment downward if the established levels of performance are not achieved.  Fee is not viewed necessarily as a motivator of performance, but rather linked to performance so that the Department is not in the position of paying fee when less than desired performance is achieved.


If fee is not necessarily a motivator, what things are?

The quality of the science and technology performed is primarily a function of the interest of the institution/contractor overseeing the performance and the capabilities of those performing it and the tools available to them.  In general, it has been demonstrated that “excellent science” can not be defined in the quantitative/objective terms dictated by Performance Based Incentives (PBIs), but can only be effectively assessed through the use of the peer review process.  Peer recognition is often cited as a major motivator.  In-line accomplishments which merit continued funding and permit further research towards an envisioned goal or objective are also a primary motivator.  Other motivators tend to be things within the control of the Department’s R&D program offices.  

At the institution/contractor level:
The operation of the Department’s laboratories provides institutions/contractors the opportunity to pursue objectives not related to earning fee.  They are motivated to achieve excellent to outstanding performance in order that they may continue to operate the laboratories (with the associated funding) and receive the knowledge, acclaim and prestige that accrue to them from such operation.  Institution/contractor objectives other than fee may include:

1. Development opportunities for their students and/or employees

2. Knowledge gained which may have direct applicability to other   institution/contractor endeavors

3. Ability to continue to push the state-of-the-art knowledge in fields of interest

4. Access to state-of-the-art facilities, equipment, and talent

At the individual level:
The quality of the science and technology performed is primarily a function of the capabilities of those performing it and the tools available to them.  The motivators at the individual level may include:

1. Adequate funding provided for specific projects

2. Availability of the necessary resources with which to perform the R&D, including state-of-the-art facilities and equipment and research material.

3. Access to peers including opportunities to participate in peer group meetings

4. Ability to present findings and receive peer group recognition
5. Compensation including salaries, work environment, opportunities to pursue                          personal interests.


How should incentives be provided for the performance of R&D effort?
Because many of the incentives that may result in better performance of R&D effort are within the control of the program offices providing the funding and authorizing the work, the program offices should develop procedures for motivating and rewarding the performance of excellent R&D.  Incentives must be developed with program office input to ensure that envisaged goals and objectives are considered in determining whether incentives are appropriate given the current nature of the effort.

                                             SECTION 2

RELATED PERFORMANCE-BASED

 
CONTRACTING ISSUES


Topic One

Cost Reduction Incentives
This Topic defines Cost Reduction Incentives (CRIs), provides the minimal criteria to be considered when preparing and reviewing them, identifies the minimum content, provides the calculation of the Net Savings, and lists some of the considerations for determining the contractor’s share of any cost reduction.

The definitiveness of the work scope and the capability of the infrastructure to define the baseline effort/cost, identify and track cost savings associated with cost reduction incentives, and validate such savings will vary greatly from site to site and from task to task at a specific site.  Cost reduction incentives must be tailored accordingly.  Cost reduction initiatives in areas where the scope of work is not well defined or the infrastructure is not well developed should be considered for award fee incentivization only.

Due to the nature of the Department's M&O contracts, only two structured categories of cost reduction incentivization are allowed:

1) 
a specific cost reduction effort for work that is broken out from other efforts and negotiated on a cost plus incentive fee, fixed price incentive, or firm fixed price basis, with a specific incentive arrangement (target costs, target fees, share lines, ceilings, profit, etc.) set forth in the contractual document; or

2)
a specific cost reduction effort established as a cost savings sharing arrangement for a change to a design, process or method which has an established baseline and is: innovative; defined; subject to a formal control procedure; initiated by the contractor; and applied to a specific project or program.

Cost reduction incentives established on a cost plus incentive fee or fixed price incentive basis in accordance with the FAR and DEAR 915 should be established as stand-alone efforts and are not subject to the total available fee limitations contained in DEAR 970.  When such cost reduction incentives are established on a stand-alone basis, the cost originally associated with the effort and the related portion of the total available fee, as determined in accordance with DEAR 970, must be adjusted downward. 

To the extent that cost reductions occur in the immediate fiscal year, or the year directly following, cost reductions may be subject to a cost sharing agreement with the contractor.  To the extent that cost reductions occur outside this time frame, they should not be considered cost reductions that are subject to cost sharing, but may be subject to award fee incentives.

To the extent that cost reduction approaches are established as a cost savings sharing arrangement for changes in design, process, or method do not constitute fee and accordingly, statutory or regulatory fee limitations will not apply.  However, such cost reductions are subject to this guidance.

The type and number of incentives associated with the work effort subject to a cost reduction incentive must be controlled to the maximum extent possible.  The more the work effort can be subject to a cost reduction incentive only (conditioned on the acceptable performance of the effort), the less likely the possibility for confusion between conflicting incentives.  However, to the extent the work effort, which is subject to cost reduction incentives, is also subject to other incentives (performance, schedule, etc.), care must be taken to ensure that one does not conflict with the other.  The danger of multiple incentives applied to a single effort is that when taken together, they may conflict with each other.  Ideally, cost and performance incentives should complement each other.

The operations and field offices are to take the lead in developing and implementing appropriate cost reduction incentives.  Working closely with their site contractors, they are to identify areas where cost reductions and savings can be best achieved.  The operations and field offices are to ensure that the necessary resources and infrastructure exist within both the contractor’s and government’s organization to prepare, evaluate, and administer cost reduction incentives prior to their implementation.

A.  Implementation
Normally, the work scope for the total site will not be well defined or Departmental operations/field offices or site contractors may not possess the necessary infrastructure to fully implement cost reduction incentives.  However, the ability may exist to implement cost reduction incentives at the specific project, design, process or method level.  Such partial implementation can result in cost reductions which will benefit the DOE.  Those DOE operations/field offices with limited resources or special contractual circumstances should consider partially implementing cost reduction incentives in the appropriate situations.  Using a partial implementation approach will accommodate the varying conditions at the different sites.  These conditions will impact the extent to which cost baselines can be established for the work scope and the degree to which actual cost savings from these baselines can be measured and validated.  Partial implementation will permit the use of different methods of contractual implementation appropriate to the circumstances such as fixed price incentive, cost plus incentive fee, cost plus award fee, and cost sharing or a combination thereof.  

The degree to which the contractor shares in any cost savings should be in direct correlation to the degree the effort can be defined, managed and validated and reflect its complexity and risk of achievement.  When such definition is lacking, the contractor could, if merited, be rewarded through incentive programs outside of the structured cost incentive process, such as through the award fee process.  

B.  Goal of Cost Reduction Incentives
The goal of cost reduction is to achieve measurable and verifiable cost savings from a defined baseline without adversely affecting the performance of the work.  Before implementing cost reduction incentives, written procedures should be developed at the appropriate level of detail.

C.  Identification of Cost Reduction Initiatives
A proposed cost reduction initiative should have the potential to generate fully documented and validated cost savings resulting from the adoption of new or modified work methods, techniques, etc. (“design/process/method change”) or from a fully definitized cost plus incentive fee /fixed price incentive/firm fixed price arrangement, not necessarily tied to a design/process/methods change.  

In the case of fully definitized CPIFor FPI arrangements, the negotiated target cost and fee, cost and profit, or price should be less than the original estimated cost and fee of performing the effort under the award fee arrangement in order to be implemented as a cost reduction effort.  Any net savings shared with the contractor will be pursuant to the negotiated arrangement and not the difference between the original estimated cost under the original contractual arrangement and the actual cost.

To ensure that cost reduction initiatives are cost effective, a minimum threshold of cost reduction savings may be established in order to qualify for sharing of such cost savings.  To be eligible for an incentive fee, the resulting cost savings should be or have the potential to be returned to the direct control of DOE. 

D.  Development of Cost Reduction Proposals
CRPs for design/process/method type changes submitted by the contractor should contain, at a minimum, the following:

o
Current Method (Baseline) - A verifiable description of the current scope of work, cost, and schedule to be impacted by the initiative and supporting documentation. 

o
New Method (Baseline) - A verifiable description of the new cost, work scope, and schedule; how the initiative will be accomplished; and supporting documentation.

o
Feasibility Assessment - A description and evaluation of the proposed initiative and benefits, risks, and impacts of implementation.  This evaluation should include an assessment of the difference between the current baseline and proposed new method less implementation costs.

CRPs for the establishment of stand alone cost plus incentive fee/fixed price incentive/firm fixed price programs not specifically related to design/process/method type changes should contain, at a minimum, the following:

o
Current Method (Baseline) - A verifiable description of the current scope of work, cost and schedule to be impacted by the initiative; and supporting documentation.

o
New Method (Baseline) - A verifiable description of the new cost, work scope and schedule and how the initiative will be accomplished along with supporting documentation.

o
Feasibility Assessment - A description and evaluation of the proposed initiative, and benefits, risks, and impacts of implementation.  This evaluation should include an assessment of the difference between the current approach and proposed approach less implementation costs.

o
Proposed Contractual Arrangement - The proposed contractual arrangement and the justification for its use.

o
Estimated Cost and Supporting Data - A detailed cost estimate and supporting rationale.  If the approach is proposed on an incentive basis, minimum and maximum cost estimates should be included along with any proposed sharing arrangements.
E.  Evaluation and Decision
Once a cost reduction initiative is identified, the contractor or subcontractor should be responsible for a preliminary evaluation of such initiative.  For all initiatives a proposal must be prepared, submitted, and negotiated with DOE before actually commencing the work.  Included in the information provided by the CRP must be the extent the proposed cost reduction initiative may:

1) pose a risk to the health and safety of workers and the community, or to the environment;

2) result in a deviation from DOE requirements, such as DOE Orders and joint oversight agreements;

3) require a change in other contractual agreements;

4) result in significant organizational and personnel impacts;

5) create a negative impact on the cost, schedule, or scope of work in another area;

6) pose a potential negative impact on the credibility of the Contractor or the DOE; and

7) impact successful and timely completion of any of the work in the baseline.  

Some Departmental operations/field offices may consider conducting preliminary evaluation of CRPs to ensure that they satisfy the above criteria before their implementation.  These offices may consider establishing CRP review thresholds for those proposals that are subject to a preliminary evaluation. 

DOE may approve or disapprove all or only part of a CRP.  Acceptance or rejection of a CRP is a unilateral determination made by the CO.  The contractor should be afforded timely notification that a CRP has been accepted, rejected, or deferred.  The only CRPs that should be considered for acceptance are those which the contractor can demonstrate at a minimum will: (1) result in net savings (in the sharing period if a design, process, or method change); (2) not reappear as costs in subsequent periods; and (3) not result in any impairment of essential functions.  The failure of the CO to notify the contractor of the acceptance, rejection, or deferral of a CRP within the specified time shall not be construed as acceptance.

The contractor should begin implementation of a CRP only after receiving the appropriate approvals.  CRPs that affect the established baseline or an approved design, process, or method    should be processed through the normal change control methodology.  Reporting processes agreed to by the parties and approvals necessary before implementation should include those associated with that process.

F.  Adjustment to Original Estimated Cost and Fee

If a CRP is established on a cost-plus-incentive-fee, fixed-price-incentive or firm fixed price basis, the original fee and total estimated cost of the effort will be reduced by that portion of fee and estimated cost associated with the CRP effort.
G.  Reporting of Results
Upon completion of a specific initiative, the contractor should provide a final report with appropriate supporting documentation sufficient to permit a technical assessment of the completed work, and independent validation of the reported cost savings.  At the time the cost savings report is submitted to DOE, the reported savings should be transferred to a management reserve account controlled by DOE for disposition (if such transfer has not occurred earlier).   See Disposition of Savings for further discussion.

H.  Validation of Results
An independent DOE verification of the reported results should be conducted using all available records.  Audit of a particular CRP may be conducted if necessary.  This validation of savings should reflect both programmatic and financial assessments.  It should be determined whether the savings were actually achieved without compromise to the planned schedule and scope of work.  Full consideration should be given to any offsetting negative impacts on cost, schedule, and scope of work in all areas that are directly attributable to the achievement of the savings.   

Cost reduction incentives have been and will continue to be the subject of internal and external reviews.   The staff assigned to administer cost reduction incentives should maintain records of the evaluation, acceptance, and validation of the specific cost reduction incentives.  Such records should be well documented to support the basis for payment of incentive savings. 

Determination of cost savings achieved on specific initiatives should be identified only to the extent that such cost savings are also realized at the total program cost line.  However, it should be kept in mind that costs not directly subject to cost reduction incentives nor impacted by their performance may increase for valid reasons which have nothing to do with the costs subject to the cost reduction incentives.  In such instances, credit should be given to the cost savings associated with the cost reduction incentives.

I.  Calculation of Shared Net Savings 

For Design, Process or Methods Change:

Shared savings will only be those savings which become available for deobligation in the immediate fiscal year or which will become available for deobligation in the following fiscal year. 

Estimated shared net savings shall be calculated by subtracting the total costs of the proposed CRP (to the Contractor and DOE) from the total costs of the existing requirements.

Estimated Shared Net Savings   =
Current Cost Baseline - (New Method Costs + Contractor's Development Costs + Contractor's Implementation Costs + Administrative Costs (Optional) + DOE Costs (Optional))

For CPIF or FPI:

Shared Net Savings   =
Target Cost less Actual Cost

J.  Disposition of Savings
After validation of specific cost reduction savings, the total verified cost savings for the current sharing period should be placed in a separate account, such as the "Management Reserve Account," for disposition by DOE.  The transfer of savings should be effected by an approved Change Request, or other suitable funds management documentation.  (An alternative is to transfer savings into a "Management Reserve Account" controlled by DOE when they are initially projected.  In this instance care must be taken in reallocating such savings before their validation.)  The contractor's share of savings will then be paid out of this account.  Future savings not already identified in the budget for the current or following fiscal years from contractor cost reduction initiatives should not be placed in the Management Reserve Account, but should be reflected as reduced requirements in future budget submissions.

The contractor should be provided the opportunity to propose projects or initiatives through the appropriate change control process, to be funded from the savings held in the Management Reserve Account by DOE.  These proposals may include performance of additional program scope; investments in improvements to health and safety, and environmental protection; long-range mission capabilities; and productivity improvements.

There are also significant issues relating to initiatives specifically designed to reduce indirect costs.  In such cases, consideration should be given to the ability to identify the specific funding sources, and the proper application of the reduction in accordance with Cost Accounting Standards.  Such indirect cost reductions should not be subject to any sharing with the contractor under a cost reduction incentive beyond the extent to which the reduction can be validated.

K.  Determination of Cost Reduction Incentives
To be eligible for full sharing in realized cost savings, the contractor must perform the subject effort at the level of performance reflected in the statement of work modified to include the latest work authorization document.  Further, the contractor's overall performance must be as stipulated in any type of conditional payment provision in the contract.  Normally, such provision will stipulate that effort not specifically incentivized must be performed at a level so as not to jeopardize the overall performance of the contract, otherwise any fee determined to be earned may be adjusted downward.  In determining the contractor's share of shared net savings, operations/field offices should consider at a minimum, the following factors:

o
Source of incentive identification (contractor-initiated, DOE-directed, shared information, etc.)

o
Degree of difficulty to implement

o
Degree of innovation

o
Impact on out year budgets (may be considered under award fee)

o
Applicability to other government programs, facilities, and contracts

o
Incentives received under other incentive programs for the same initiative (incentives should not be received under more than one program)

o
Ability to track and validate savings


Topic Two


Achieving Cost Efficiencies by Incentivizing


 the Performance of Unfunded Work Scope
This topic addresses incentivizing unfunded work scope as a means to encourage the contractor to achieve cost savings in the performance of funded work scope.


What is the specific cost efficiency approach which is the subject of this Topic?
The cost efficiency approach, which is the subject of this Topic, is designed to motivate the contractor to identify and achieve cost efficiencies by incentivizing the performance of unfunded work.  Specific work tasks which are not funded, but planned for the current or out years are identified and fee, in addition to the Total Available Fee, is established for their performance.  In order to earn the fee the contractor must find the funding (to cover both the cost and fee) through identifying and achieving cost savings in the funded work necessary to perform the unfunded effort and then perform it to the specified performance level.  Incentives of this nature have been termed “Super Stretch”.


Is this type of incentive covered by the M&O fee policy in the DEAR?
The fee policy, at DEAR 970.15404-4-6 (b) (9) specifically prohibits the use of funds previously used in an established fee base from being used again. This section, in addressing costs to be excluded from the fee base, includes: “Any cost of work funded with uncosted balances previously included in a fee base of this or any other contract performed by the contractor”.  The “Super Stretch” incentive is considered an interim cost reduction incentive only and must receive the approval of the Procurement Executive prior to being used.


How does this cost efficiency incentive differ from 


the cost reduction approaches discussed in Topic One?
Topic One discussed two structured categories of cost reduction approaches:

1) The first involves a specific cost reduction effort involving an identified task(s) that is specifically spelled-out in the contract and which, in accordance with the FAR, has been negotiated on a cost plus incentive fee, fixed price incentive, or firm fixed price basis. 

2) The second category or approach to a structured cost reduction program is a cost sharing arrangement resulting from a contractor initiated, innovative, well defined, value added engineering effort change to a design, process or method associated with a specific project or program. .

The cost efficiency approach which is subject of this topic is less structured and contains two steps:

1) The first step requires the contractor to identify and achieve cost savings in its approach to performing funded work scope.

2) The second step requires that the contractor utilize these cost savings to perform directed work scope which was previously unfunded.

The cost savings may result from the introduction of a more efficient technology, process, or methodology of performing the work scope.  The technology, process, or methodology being changed may or may not have a well defined baseline.  The cost savings may also result from the contractor reexamining the work scope to be performed and identifying areas which need only be performed at a minimally acceptable level or not at all.  The source of these cost savings need only be identified as the result of contractor action in order to be applied to this approach.


Why is there a need for this type of cost efficiency approach?
The two cost reduction approaches discussed in Topic One require well defined, negotiated  technical and cost performance baselines or in the case of the second category, DOE critical acceptance of the technical baseline.  Any cost savings are shared with the contractor based upon a negotiated sharing arrangement, with the contractor’s share potentially being a significant (ranging up to 40% - 50% in the case of fixed price incentive arrangements in the instance of the first category and up to 25% in the instance of the second category) portion of the savings depending on the type of contractual arrangement negotiated and risk and complexity of the work being performed.  The need for the level of definition, negotiation, or critical acceptance on the part of the DOE is due to the high potential share of the cost savings which might be earned by the contractor.  The DOE does not want to provide the contractor a significant share of the cost savings that are achieved due to the contractor’s poor initial technical, process, or method approach or poor cost estimating.

Often, there are no well defined baselines established for the work scope or the technical, process, method, or cost baselines that are established for the work scope have not been critically challenged by the DOE.  In these instances, it is recognized that the DOE would benefit if the contractor could perform the work scope more efficiently.  In order to incentivize the contractor to achieve the potential cost savings in these instances, while not providing it with a significant share of the savings which may result due to the contractor’s poor initial estimating, the cost efficiency approach which is the subject of this topic is suggested.  Under this approach, the contractor is motivated to identify and achieve cost savings based on incentives placed on the performance of additional work which is unfunded.

The conditions associated with the origin of the cost savings used to fund the additional work are less stringent under the cost efficiency approach discussed in this topic than they are for the cost savings discussed under Topic One.  This is because the contractor does not receive a share of the cost savings achieved, but may receive additional fee only for the performance of additional work funded with the cost savings.


What is funded work scope?
For most of the work to be performed at the sites operated for the DOE, the DOE has established technical, cost and schedule baselines, with the notable exception of the R&D work at the laboratories which does not lend itself to baseline management.  For the work being performed for Environmental Management (EM), program and project baselines have been developed as part of the “Paths to Closure” strategy.  For work being performed for Defense Programs (DP), program and project baselines are identified in the “Green Book” and related documentation.  The baselines developed for EM tend to be multi-year, going to the end point for closure projects.  The baselines for DP are tend also to be multi-year, however, only going out as far as planning is appropriate.

The baselines are predicated on a number of assumptions including the availability of funding, the magnitude and complexity of the work scope and the estimated technical approaches, processes, and methodologies which will be utilized.  Often these assumptions are based on initial estimates which may or may not reflect the most efficient way of performing the work.  It is often not until a specific fiscal year’s estimate of the work scope which can be performed for the funding approved by Congress is received from the contractor performing the work that the actual work to be performed within a fiscal year can be finally established.  This may or may not match the amount of work and schedule contained in the Program Office’s planning documents.

The effort  to be performed by the contractor and the degree to which it will be completed in the current evaluation period, is based on the contractor’s best estimate and will fall within the confines of the money available to the contractor to perform the work during the period.  The DOE and the contractor will reach agreement on the work scope to be performed within the funding and it will be identified in the annual operating plan, or similar document which reflects funded work scope for the period.  This work scope is said to be funded, i.e., each identified task to be performed within the funding period has an amount of estimated cost and appropriate funding identified with it.  All other work, whether in the funding year (work included in the program/project baseline planning, but not covered by the funds received) or in  out years,  is considered unfunded.


What sources of funding are considered appropriate for this cost efficiency incentive?
This cost efficiency incentive is primarily directed at getting the contractor to perform the funded work more efficiently than was estimated.  This can occur in several ways including the introduction of new technologies, processes, or methods; through more efficient management;

by eliminating unnecessary work, (including that found to be an unnecessary based on recently completed work experience); by “bare-boning” support type effort to a satisfactory level only; and by integrating requirements such that there is a reduction in overall requirements while still achieving the same objective.

The contractor’s ability to perform (either due to re-estimating the effort or actual savings during performance) funded requirements at less cost than initially estimated will result in newly available funds with which unfunded work can be performed in the current period.  Using such funds, critical unfunded tasks may be accelerated to the current period.  Funds made available from any of the actions cited above are considered as appropriate sources for funding this incentive.

It should be noted that in situations where the DOE directs a change which results in lower costs or a descoping of effort and the cost and total available fee of the contract are not adjusted, the availability of funds from such action to perform other work shall not result in any additional fee.


What is an appropriate amount of fee for the “Super Stretch” incentive?
There is no clear answer regarding an appropriate amount of fee to be established for the performance of a “Super Stretch” incentive.  This is because, on the one hand, the fee is to reward the contractor for performing work, while on the other hand, it is to reward the contractor for performing work more efficiently.  The apparent answer regarding the appropriate amount of fee would seem to be that it should be whatever the amount of fee is which is normally associated with performing work, lets say 5% plus the amount of cost savings normally shared with the contractor, lets say 25% of the actual savings.  Therefore, the appropriate fee amount should be approximately 30% of the cost for performing the “Super Stretch” effort.  This, in fact, may well be the answer if one of the cost reduction approaches discussed in Topic One were used, with the DOE using its share of the savings to fund additional work scope.  However, where the definition and rigor required in Topic One is lacking, the cost reduction approaches indicated in Topic One are not appropriate and the “Super Stretch” incentive should be used.  Where we have not critically challenged/negotiated the cost baseline, either of the funded work or the unfunded work, it is inappropriate to provide as much fee for achieving cost savings and performing work as it would be if we have critically challenged/negotiated them.  

The concern is that if we were to critically challenge/negotiate the baselines for the work to be performed, we may well get that unfunded work we are trying to incentivize the contractor to perform within the funded work effort.  We can not be sure if it was not included in the funded work scope because conservative or poor estimates or the use of inefficient processes or methods resulted in a high cost estimate for the work we wanted performed.  The contractor should not be rewarded for estimating or processing inefficiencies which the fee on the funded effort assumes will be corrected as part of the contractor’s normal management of the contract.  Lacking a critical challenge or negotiation of the contractor’s estimate, we are still confronted with trying to motivate the contractor to seek ways  to perform the desired work more efficiently, without providing the contractor with too little or too much incentive to achieve such efficiency.

In establishing the fee it must be kept in mind that the “Super Stretch” incentive is both a cost efficiency incentive and a performance incentive.  

It may be easiest to start with the performance aspect of the “Super Stretch” Incentive first:


If this effort was included with the funded work scope, it would be added to all other similar work, with the maximum fixed fee amount established using the appropriate fee schedule.  For instance, if this was an  EM task with a cost of $20 M and all other EM tasks had a cost of $80 M, when added together the total cost of $100 M would have a fixed fee of 3.53 % associated with it.  Assuming a task factor of 2, then the maximum total available fee would be 7.06%  ($ 7,060,000) for the EM effort.  (In this instance, the effective fixed fee rate for the $20 M effort is 2.49 % due to the regressive nature of the fee schedule.  When multiplied by the task factor 2, its maximum effective fee rate would be 4.98%)



However, if the effort was considered distinct, then the fixed fee for the $20 M task would be 5.18% and for all of the other $80 M in EM tasks, the fee would be 3.79%.  Again assume a task factor multiplier of 2.  This would result in a maximum total available fee of 8.14% ($8,135,996).
It must be kept in mind that in both of the above examples, the contractor would receive fee exceeding the maximum total available fee calculated from the fee base associated with the funding of $80 M.  (With no adjustments: a fixed fee of 3.79% times the task factor of 2 would equal 7.58% or $6,064,000).

The caveat, when considering the performance aspect, is that due to the uncertainty associated with the estimating process, it is not a given assumption that the unfunded work should be considered as added scope exceeding the funding.  Therefore, it should normally not bear fee greater than what the fee would be if it were funded (funds of $100 M provided) and in no case greater than if it was considered a stand alone funded effort.

Next, considering the “Super Stretch” incentive as a cost efficiency incentive:
In order to motivate the contractor to achieve cost reductions, it is normal to provide the contractor a share of the actual costs saved.  The share (percent) of costs saved which the contractor will receive is normally dependent on how well established the technical, cost and schedule baselines are and the extent to which the cost estimate has been critically challenged or negotiated.  The more defined (specificity of work and schedule, critical challenge or negotiation of costs) the baselines, the more difficult it will be to achieve cost reductions to them.  Additionally, the more complex and risky the work, the more difficult it may be to achieve cost reductions.  While there are no hard rules regarding the appropriate share a contractor should receive, often when negotiating FAR contracts, cost-plus-incentive-fee contracts would normally not provide more than a 25% maximum share up to a fixed ceiling, with many shares between 15% - 25%.  To justify a greater share to the contractor, there must be a greater definition of the work and costs which should lead to a fixed price incentive type of arrangement.

If the maximum share for the contractor is 25%, where there is a critical challenge or negotiation of work scope and costs, then the share should be less when a critical challenge or negotiation does not occur.  The amount establishing the contractor’s share should be a reflection of how good the estimates to perform the work are.  Where there is no critical challenge or negotiation of the estimate, historical data should provide information on how close the contractor’s actual costs have been to its estimated costs.  The appropriateness of this data will, in part, rely on how similar (complexity, risk, unknowns, etc.) future work and the environment it is being performed in is to the historical work and environment.  Normally, the further actual costs have been off from the estimated costs, the lower the contractor’s share of savings should be. (This applies where the contractor has over run its estimates, as well as to where it has under run them).  This is because the divergence may be an indication of poor estimating techniques, and the amount of divergence not so much dependent on the contractor’s control and management of costs as a reflection of its poor estimating abilities.  The contractor should not be provided fee due to estimating fluctuation.

Finally, consideration should be given to the value of performing the effort:
When establishing “Super Stretch” incentives, there is one other benefit that derives from their performance in addition to the achievement of cost savings and performance of unfunded work.  That is the value the DOE receives by having the unfunded work performed earlier.  For example, if a building can be Decommissioned and Demolished (D&D) a year earlier than scheduled, the DOE may realize a cost savings associated with any reduction in security, maintenance, and surveillance that occurs due to that building no longer being there a year earlier than anticipated.  In some instances the value of reduced out year costs earlier than anticipated is significant.

So, given these considerations, what is an appropriate amount of fee to associate with “Super Stretch” incentives?  It will vary depending upon the specific circumstances of the effort.  What is important is that in establishing an amount, the above considerations be addressed.  The lack of critical challenge or negotiation of estimates, the lack of historical data regarding how actual costs have compared to initial estimates, a change in the environment which may make it easier for the contractor to reduce costs, etc.,  all contribute to the fact a lower fee amount should be associated with the “Super Stretch” incentives.  Where there is critical challenge of the estimates, where not only does a historical data base exist, but it has been employed to constantly tighten the work estimates, where the contractor has “bare-boned” its support costs, etc, all contribute to support a higher fee amount to be associated with the “Super Stretch” incentives.


What is the relationship between Total Available Fee and  


the “Super Stretch” incentive discussed in this Topic?
It is recommended that a portion (up to 15% - 20%) of the Total Available Fee calculated for the funding year be used to incentivize the contractor to perform some of the unfunded work.  

The recommendation is based on a belief that, because there normally is not a critical challenge or negotiation of the estimate of the work to be performed for the funding provided, some contingency exists in the estimate due to the nature of the estimating process.  As the DOE gains more confidence in the accuracy of the estimate for the work to be performed, the amount of the Total Available Fee allocated to unfunded work should decrease.

Consideration should be given to tying the portion of Total Available Fee allocated to unfunded work to any unfunded work in the funding year (work included in the program/project baseline planning, but not covered by the funds received) followed by unfunded critical path work in the out years.  Fee exceeding the Total Available Fee may be established (with the approval of the Procurement Executive) to incentivize performance of any additional unfunded work scope using the “Super Stretch” incentive.  


What are the mechanics of “Super Stretch” Incentives and


 is there a potential “Anti-deficiency” problem?
The following example is provided to demonstrate how the government may obtain more work for the funding provided and the contractor may earn more fee than the total available fee.

Assume a budget of $550,000.  The fee base is $525,000 and the total available fee is $25,000.

Let’s now assume that due to a reevaluation of the initial cost estimate by the contractor, or based on actual work performed, the estimated cost of the funded work is revised to $425,000.  The newly available funds of $100,000 ($525,000 less $425,000), which when added to the revised cost of $425,000 and the original fee of $25,000, amounts to $550,000.  Of the $100,000, for purposes of illustration, $95,000 may be used for funding additional work, with which an available fee of $5,000 is associated.  The calculations before and after the new funding is as follows:




    
            
Before

After 


Budget




$550K

$550K
Estimated Cost of Work
$525K

$425K (revised estimate of original work)








                95K (new work)

Available Fee




    25K (on original work)





             
    25K

      5K (on new work)



  






            $550K
            $550K







Based on the contractor’s estimated cost reduction, which  enables previously unfunded work to now be accomplished, the contractor’s available fee has increased from $25,000 to $30,000, while the work scope has increased and been accelerated forward.

It must be kept in mind that the funded work is an estimate by the contractor of the amount of work which it can perform given the funding provided, adjusted for the fee amount.  This is not a fixed price contract where the DOE must pay the contractor this amount for the performance of the work.  Further, it is not an amount which is critically challenged or negotiated, it is an estimate by the contractor.  The purpose of the “Super Stretch” incentive is to motivate the contractor to do more work than it initially estimated it could do for the same amount of funding.  For cost type contracts, the DOE is required to have adequate funds available to cover what DOE expects the cost and fee to be of the work authorized.  Therefore, when “Super Stretch” incentives are authorized, the DOE must believe that based on the cost of actual work performed or a re-estimation of the work to be performed, there is adequate funds to cover the cost and fee of the additional work scope added by “Super Stretch” incentives being authorized.  The contractor must achieve adequate cost savings to not only fund the cost of the additional work, but also the total available fee associated with it.  The contract should contain the “Limitation of Funds” or “Limitation of Cost” clause which precludes the contractor from creating a contingent liability on the DOE, including one associated with the “Super Stretch” incentives.


Must a “Super Stretch” incentive be performed within a given time frame?
The underlying premise of the “Super Stretch” incentive is that more work can be performed within the funding provided for a given year if the contractor aggressively manages costs, reevaluates its estimates, introduces new technologies, processes, and methods, and reduces expenses to the minimum necessary to perform the work.  This means that early in the performance period, the contractor must have an idea where and in what amount cost savings can be achieved, and when and what resources it will have available to perform that effort identified as “Super Stretch”.  All effort subject to “Super Stretch” incentives must be performed in the year it is established, otherwise it becomes part of the funded work in the following year.  This is not to say that a 100% of a “Super Stretch” incentive needs to be performed for any of the incentive to be earned.  Many efforts subject to “Super Stretch” incentives may be partially performed, with the incentive earned for that portion performed.  All remaining unperformed work will then become normal work scope in the following year.


Is the contractor capable of performing the “Super Stretch” Incentives?

Prior to establishing “Super Stretch” incentives, a determination must be made that the contractor can actually perform them.  These incentives are unique in that both a cost savings must be identified and achieved and additional work performed.  However, in order to perform additional work , the contractor must have the right resources available to do it.  This includes equipment, material, and manpower.  If the right resources are not available, nor can they be made available, there is no point in creating the “Super Stretch” incentive.  Contractors should be requested to provide detailed planning documents which indicate how they plan to achieve the necessary cost savings and perform the additional work at the time the “Super Stretch” incentives are established.

Another consideration when determining the viability of performing “Super Stretch” incentives is whether or not there are any limitations placed on the use of the type of funds made available as a result of the cost savings achieved.  This is a contract financing question and when establishing “Super Stretch” incentives and evaluating the potential source of cost savings and uses for such savings the CFO should be involved.  It should also review the source and use of funds every time a “Super Stretch” incentive is authorized.


Should a special contract provision be created for the implementation of the “Super 


Stretch” incentive and, if so, what should it contain?
Because of the unique nature of the “Super Stretch” incentive, it is important that a clause or clauses be established in the contract regarding them.  Not only should the clause(s) provide for the procedure for establishing, administrating, and evaluating the incentives, but it must make provision for changing potential incentives and address the contractor’s recourse, i.e., if it achieves costs savings in anticipation of earning additional fee in the performance of “Super Stretch” incentives, but DOE directs other uses of the savings which are not directly linked to fee.  The clause should make it clear that the “Super Stretch” incentives are subject to the same terms and conditions of the contract as the funded incentives, including the “Conditional Payment of Fee” clause.  See the attachment hereto for sample provisions used by Rocky Flats.  This is provided as a sample for ideas only.


What is the format for a “Super Stretch” incentive?
“Super stretch” measures or tasks, while recognized in the contract, are not part of the contract’s requirements because they are associated with unfunded activities and, therefore, the contractor is not charged with performance without further action by the contracting officer.

The “Super stretch” concept requires:

1.  That critical work, which is unfunded in the current period, or work identified for    performance in a subsequent period:

· be identified

· be assigned a priority on a site wide priority list.

· indicate  a “must start by” date in the workscope

· indicate any precedent conditions prior to its commencement

· indicate any conditions/assumptions its performance (technical, cost, and schedule)   are predicated on

· indicate the potential impact on performance (technical, schedule, and cost) if the work is or is not performed.

2.  An estimate of the cost, by task, be established for the work.

3.  An appropriate amount of fee be allocated to each task..

4.  That provision be made for adding, deleting, or changing “Super Stretch” incentives during the performance period.

5.  That a contractual provision be created for the “Super Stretch” incentives

6.  The actual “Super Stretch” incentive be formatted and contain the same information as the funded Performance Based Incentives (PBIs) unless inappropriate.


Are there any special management controls or systems required


 in order to establish the “Super Stretch” incentive approach?
Because the contractor’s estimates are not normally subjected to critical challenge or negotiation, there is potential that there could be significant errors or inefficiencies in the estimates.  The intent of the “Super Stretch” incentive is to motivate the contractor to tighten its estimates, allowing the performance of more work.  However, by the nature of the incentive, the contractor may be motivated to inflate its estimates of the cost of performing work in order to receive the additional fee associated with the “Super Stretch” incentives.  It is therefore, imperative that the DOE establish its own estimate of the cost of the work it wants performed and have systems in place to ensure in each succeeding year the estimating of the cost of the work to be performed is more accurate.   It is also important that management systems be in place to ensure that the critical work is what gets the funding and that there is an appropriate process to manage and direct costs and funding.  To this end, some suggestions are made below.  These are only suggestions and each office utilizing  “Super Stretch” incentives must decide what specific management systems it wants in place to manage this type of incentive.

· An organization to maintain a site wide priority list of unfunded work, including work associated with the “Super Stretch” incentives.

· A system to track available funding and cost commitments, including:

· changes from the initial budget submission as a result of the approved budget

· work scope changes reflecting a reduction to costs against the approved budget due to:

· deferred work

· deleted work

· reduced scope

· cost efficiencies resulting from:

· performance of actual work

· DOE validated revisions to the estimated cost of performing the work scope

· work scope changes reflecting an increase in costs against the approved budget due to:

· deferred work implemented

· emerging new work scope

· increased scope

· unfunded work scope associated with “Super Stretch” incentives

· allocation of funds freed due to cost reductions and cost efficiencies to commitments for cost increases.



A Site Change Control Board (CCB) or similar appropriate board with responsibility, in addition to the normal CCB responsibilities, to direct the utilization of funds freed due to cost reductions and cost efficiencies to commitments for cost increases focusing on trade-offs between “Super Stretch” incentives and all other demands for funding.  Consideration should be given to, among other things, the priority of the “Super Stretch” incentives vs. that of the other demands, the required start dates of the “Super Stretch” incentives, and over all impact to site, program and project baseline achievement.  Where other demands take precedent over the funding of “Super Stretch” incentives senior management should be advised and impacts identified.



An organization to track the performance of the “Super Stretch” incentives authorized: which identifies the source of the cost efficiency, determines the impact of the cost efficiency on out year estimates, establishes actual performance achieved, determines why incentivized performance was or was not achieved, determines the impact of the performance on out year estimates and makes appropriate adjustments in the baseline.


To what extent should “Super Stretch” Incentives be used and for how long?
The “Super Stretch” incentive is unique because it is designed for use where the initial estimates to perform the work scope are not subjected to critical challenge or negotiation.  In order to be effective and not subject to gaming, the appropriate organizations and systems must be in place on the DOE side to manage and administer a baseline system and account for the impact of the performance of the “Super Stretch” incentives.  It is envisioned that after use for several years, this incentive will no longer be appropriate and one of the approaches discussed in Topic One will be more appropriate.

A field office experienced with the super stretch approach has provided comments which we repeat here.  The comments address certain limitations of the super stretch approach.



DOE must have the ability to conduct independent cost estimates for the baseline work scope, or be able to critically review the contractor’s budget.  In addition to cost baselines, DOE must also have the ability to determine if the processes and technical approach utilized by the contractor are the best and most efficient.  DOE’s limitations in cost estimating and critical (technical) review can be balanced somewhat by placing stringent terms and conditions on both the baseline and the super stretch incentives, as well as carefully considering and balancing the overall potential of the contractor to earn both baseline and super stretch fee.



The complex nature of the major DOE sites and the tendency of contractors to aggressively pursue super stretch work can lead to appropriations concerns.  The contract and work management systems must contain a number of controls to keep the contractor from performing fee bearing work that is not funded.  While the “limitation of funds” clause helps, it is also necessary to maintain adequate controls associated with baseline change proposals to ensure changes are of value from a strategic objective standpoint (critical mission requirements) as well as from a cost perspective.  Specific language should be included in each change proposal that restricts the contractor from performing fee bearing work until the funding for the fee has been set aside. 



Controls are also needed to keep the contractor from performing super stretch work in lieu of like for like work under regular performance incentives.  The use of the gateway concept can be used to ensure that super stretch work is not performed in lieu of regular work.  While the contractor may begin super stretch work, and even complete the work, before all regular work is completed, super stretch fee is withheld pending completion of all regular work in a given category of work effort.




                       Attachment
Example Super Stretch Performance Incentive clause:
Super Stretch Performance Measures
a..  Over the course of this Contract the parties may agree to negotiate SuperStretch Performance Measures (SSPMs) for certain unfunded activities.  Candidate SuperStretch PMs are not a part of the contract, and should not be pursued by the contractor unless and until funds are provided for the scope of such PMs through an approved Site Change Control Board (SCCB) action.  It is acceptable for the contractor to perform limited, preparatory efforts toward unfunded SuperStretch PMs so long as such work is clearly within the scope of the existing, approved funding baseline.

b.  Candidate SuperStretch PMs will be negotiated in advance, including associated fees, Rating Plans, and earnings schedules.  As a general rule, SuperStretch PMs should include provisions for incremental payments for partial performance, as discussed earlier.

c.   SuperStretch PM may be activated by modification to the contract when its work scope is partially funded or fully funded.

d.  If a SuperStretch PM is funded because the contractor is able to redirect resources from other work which is being accomplished satisfactorily at costs below the established baseline for such work, the contractor will be entitled to earn the full fee negotiated for that SuperStretch PM.  If a SuperStretch PM is funded by DOE providing additional funding above the established baseline, the contractor will be entitled to earn half of previously set fee for that SuperStretch PM.  If a SuperStretch PM is funded by both methods, a reasonable fee representing the proportional funding provided by each party (greater than 50%, but less than 100% of the previously set SSPM fee) will be negotiated by the parties. The Rating Plan will be amended to reflect the negotiated fee prior to the incorporation of the SuperStretch PM into the Contract.  In the event that the parties cannot agree, the matter will be resolved by Contracting Officer determination which will be subject to the “Disputes” clause of the Contract.

e.  For FY98 SuperStretch Performance Measures, the following language applies:

Each Baseline Change Proposal (BCP) submitted to the Site Change Control Board (SCCB) to direct (or redirect) funds to contractor activities will identify the “recipient” Detailed Project Baseline Summary (dPBS) as falling into one of the following categories:

(1)  Underfunded dPBS (i.e. where the current Estimate at Completion exceeds the original Estimate At Completion or Budgeted Cost of Work Scheduled);

(2)  An item on the Priority Unfunded List that is not designated as a SuperStretch Performance Measure (SSPM); or



(3)  SSPM.

The BCP shall identify which dPBS will receive the funds, and the rationale for selecting that dPBS.  DOE will approve or reject the BCP as part of the SCCB process.  As a general rule, when the underfunded dPBS condition is caused by DOE direction to perform additional scope, DOE shall provide the additional funds for the specific activity.  This condition/situation would not take priority over the funding by the contractor of SSPMs when the contractor identifies funds through cost savings or other redirection of resources.  In addition, DOE work authorization is exempted from the provisions of this section.

If the contractor identifies funds through cost savings or other redirection of resources, any underfunded dPBS’ (item #1, above) ordinarily must be fully funded by the contractor unless the under funding is caused by DOE direction to perform additional work scope. the contractor will ordinarily be given flexibility to prioritize the funding of the underfunded PBS’.  If funds remain, they may be redirected to SSPMs (item #3, above).  However, there may be situations where circumstances warrant the funding of SSPMs prior to funding an underfunded dPBS.  In these cases,  the contractor may fund a SSPM prior to an underfunded dPBS with the prior written consent of the Contracting Officer.

If DOE provides new Budget Authority (BA), these funds will ordinarily be directed first to Unfunded Priority List items not designated as SSPMs (item # e (2), above).  However, when circumstances merit, DOE BA may be directed to SSPMs or to fund an emerging issue.  Examples of situations where circumstances might merit such an action.

When new BA comes with restrictions as to usage, such as from DP funds and the logical application of those funds would be an SSPM.

When an “emerging” issue of significant importance arises unexpectedly.  However, an emerging issue may not always be identified as an SSPM.

At the time an SSPM is funded by the SCCB, the Board will designate whether the SSPM is to receive “full” fee (i.e. 100% of the amount identified to that SSPM) or “negotiated” fee (a reduced amount negotiated between 50% and 100% of the identified fee), based on the source of the funds directed to the SSPM (KH or DOE BA).  The amount of any negotiated fee (within the 50% - 100% parameters) will depend on the circumstances.  

Example:  the contractor identifies resources and suggests fully funding SSPM “X” about the same time DOE suggests providing “fenced” funds that can only be used to fund the same SSPM activity.  Due to funding restrictions, the SCCB directs DOE funds to the SSPM activity.  If the contractor identified resources are redirected to other SSPMs, the impact on the contractor’s fee earning potential is positive (i.e. they can still earn a portion of the fee identified to SSPM “X”, plus 100% of the fees identified to the other SSPMs that are now funded), so a negotiated fee on SSPM “X” less than 100% may be appropriate.  However, if the contractor identified resources are directed to non-fee-bearing items from the Priority Unfunded List, the contractor’s fee earning potential is impacted negatively.  To mitigate that impact, a negotiated fee for SSPM “X” closer to 100% of the fee originally identified to that SSPM could be justified.

If the SCCB determines a negotiated fee to be appropriate, the full 100% of the fee will be funded until the fee is actually negotiated.  After negotiations, any unallocated fee will be unfunded from the SSPM.  If SSPMs are incrementally funded, the SCCB will designate the fee be incrementally funded at the same proportion as the costs are incrementally funded.  As additional funds are identified for incrementally funding the SSPM, the contractor will review the status of performance and ensure the original cost estimates and fee are accurate, and that adequate funds will be available to cover all costs, including fees.

f.  There may be instances where an emerging issue might require the contractor identify resources being applied to non-fee bearing dPBS’ other than underfunded dPBS’; or might even require the unfunding of a SSPM.  In such an instance, DOE and the contractor shall negotiate, and DOE shall authorize, the payment of an appropriate fee for negatively impacting the fee earning potential of the contractor.

g.  At the end of the fiscal year, the parties will review the total amount of dollars identified by the contractor over the entire fiscal year to fund SuperStretch Performance and underfunded dPBS’.  If it is demonstrated by this review that the contractor has actually provided sufficient dollars to fund both categories (including the increase in potential fees), the amount of potential fee attributable to SuperStretch Performance Measures incorporated into the contract will revert to 100% of the amount originally identified for those SuperStretch Performance Measure.  

Topic Three

Models and Examples
The objective of this topic is to provide several examples of performance measures to assist in the implementation of performance based contracts and the establishment and administration of performance based incentives.  To the extent possible, our intent is to supplement this section as new measures are developed that we believe might be of value in structuring performance measures in your own organization.  It should not be implied that the examples contained in this section constitute best practices.  The three examples presented have been chosen for inclusion in the Guide because they illustrate the structuring of performance requirements (1) around highly defined outcomes which are evaluated objectively,  (2) broadly defined measures which are evaluated subjectively and (3) more closely defined measures which are also subjectively evaluated.  As noted, this section will be updated with additional examples as well as model performance requirements and measures.  The authors of this Guide welcome any contributions you may wish to have considered as an addition to this section.  Our primary objective is to keep this document current with the best ideas and examples that are developed by our field offices.  While the best individual practices may not be applicable universally, they may be a good starting point for someone else.
SECTION 1 - Incentive Structure & Examples
The objective of this section is to provide guidance regarding the structure of both subjective and objective performance incentives along with examples developed at DOE sites.  The following discussion addresses the establishment of the requirements and the development of the incentive structure.  The discussion is then followed by several examples or model incentive measures.   When considered of value, references are made to the actual and sample documents found at the end of the section.  Where possible, specific comments will be keyed to the document.

1.  Effective use of Performance Measures Requires Planning
A.  Introduction and The Planning Process
As discussed more fully in Chapter Five, Performance Measures and Incentives, program offices develop their strategic plans to cascade the DOE strategic plan.  In turn site strategic, five year, annual, and project plans are developed to reflect the various program office plans as appropriate. The objectives of these plans are conveyed to the site contractors as requirements via the SOW and work authorization documents incorporated into the contract.  Each year, the contractor should be included in the planning process by assisting in defining what needs to be accomplished, in both the near and long-term.  As one might suspect, the requirements set forth in the immediate and subsequent annual work authorization documents should be defined succinctly.  Out-year projects will often be less well defined than current requirements, but should be written to the highest level of definition. 

B.  The Performance-Based Contract
The contract is the legal document that sets forth the objectives, obligations and responsibilities of the DOE and the contractor.  The Government promises to pay the contractor to accomplish certain tasks which have been identified and defined in the planning process.  Payment will include compensation for the costs incurred and a fee or profit.  However, all tasks are not equal in importance, relative to the annual requirements, nor are all tasks equally important relative to each other.  Some tasks, in fact, may not be particularly important at all in absolute or stand-alone terms, but are necessary to be performed in a satisfactory manner to ensure the infrastructure is in place to support other objectives to be accomplished, now and in the future.  With the introduction of performance-based contracting, the fee or profit to be paid is often associated with the performance of the mission critical work and allocated to the performance of specific tasks in amounts reflecting their priority and value to the government.  Much of the remaining work, i.e., work that is not mission critical,  may not have fee directly associated with it, but have any fee paid contingent upon it being performed at a satisfactory level.

Thus the payment of fee (incentives) for the performance of objectives (requirements), and their associated expectations and measures becomes a tool by which the government conveys to the contractor its priorities and desired levels of performance.

C.  Establishing Performance Objectives (Requirements)
How does the contractor know what is expected of him?   Specifically, what are the performance objectives and the performance measures?   Where and how can the contractor earn the maximum available fee that is fair and reasonable?  How will performance be evaluated and success in meeting performance objectives be determined?  A prerequisite is well defined statement of work requirements which identifies to the government the value of the contractor’s accomplishments and a measure of the fee the contractor is entitled to.

The contract itself must incorporate all of the performance objectives (requirements) which stipulate the level of performance that DOE requires.  Where the contract is current, this can be done by modifying the Statement of Work or otherwise contractually incorporating the work authorization document as they are generated.  If a specific level performance is not contractually stipulated, then the contractor may not be under any obligation to perform it.  Separately, the government must establish the amount of fee that is available, define the tasks associated with the fee and the conditions under which it may be earned.  If fee is to be earned based on success, that association must be clearly specified in the contract.  Where fee is to be earned for the performance of subjective requirements, then the requirements and the amount of fee associated with them must be stated in the contract as well as the fact that fee will be determined by a subjective evaluation in accordance with the clause of the contract entitled "Total Available Fee: Base Fee Amount and Performance Fee Amount".  If fee is to be earned for the performance of objective requirements, with defined output requirements, then the requirements including any levels of performance incentivized and the amount of fee associated with the requirements or their specified levels of performance must be stated in the contract. Work requirements or specific levels of performance which are to be incentivized may be specified directly in the fee plan or contract or they may be identified by reference. 

The majority of the Department's major site facility contracts will contain both subjectively and objectively incentivized requirements.  However, some contracts may be structured solely on either subjective or objective performance requirements.  In all circumstances, the applied categories of incentives are to be included in a Performance Evaluation Measurement Plan (PEMP), or similar document.  The PEMP will usually be divided between an administrative section detailing the evaluation process and panels primarily associated with subjective incentives, a performance-based incentive section detailing objective performance incentives and an award fee section where subjectively evaluated incentives are grouped.  In the latter case, the subjective incentive may describe in broad terms of the final outcome, or may be more specific by listing a number of sub-elements with specific outcomes which the contractor will strive to achieve.  Broad subjective measures may also provide specific emphasis areas so as to provide the contractor with better instructions as to what is considered important.  This provides the contractor with further guidance as to what specific areas relating to an objective will receive particular attention in the evaluation process.  Careful consideration should be given to the wholesale incorporation of all elements of the PEMP into the contract.  One should not incorporate those aspects of the PEMP which contain administrative information which may need to be revised from time to time and therefore requiring continuous modifications to incorporate those changes.

In addition to citing the specific measures (either subjective or objective) tied to each performance objective, the PEMP will also provide an earning schedule, i.e., the amount of fee that may be earned for specific levels of performance.  In the case of subjectively evaluated incentives, the PEMP will provide a description of how the evaluations will be conducted and how a rating will be arrived at to form the basis for the fee amount determined by the Fee Determination Official.  Some subjective measures may be constructed such that the maximum available fee is defined for each measure.  In other cases, the subjective incentive may be broadly stated, covering several aspects of performance and requiring an adjectival description of performance.  Adjectival descriptions may have specific fee amounts associated with them or a range of fee amounts requiring that the adjectival rating be translated into a point score which is then converted to an amount of fee earned via a fee conversion table or other conversion methodology.

D.  Selection of Requirements for Incentivization
The requirements selected for incentivization should meet certain criteria.  The criteria are applicable regardless of whether or not the requirements are to be objectively or subjectively incentivized.  The criteria may include:

1)  Critical path or key requirements whose accomplishment represents significant value to the government.

2)  Exceeding the requirements as set forth in the annual work authorization/requirements       document such that the government receives significant benefit owing to accelerated       completion of future requirements or more efficient ways to achieve future performance.

3)  Requirements which have been performed below the required level of performance and it has become necessary to focus the contractor's attention on them by associating their performance with fee.

E.  Considerations 

There are a number of considerations which should be addressed when establishing objective measures and incentives.

1)
The first consideration is a definition of the requirements.  The better we can define the work scope, the more precise we can develop work authorization documents used to direct the contractor’s efforts.  The more precise the work breakdown structure, or the statement of work, can be, the better the performance incentive can match the value of the contractor’s work.  Where requirements are well defined, objective performance measures and incentives may be developed.   On the other hand, where there is less certainty as to what the output should be, in terms of technical, schedule, quality, quantity, cost, etc., establishing measures and associated incentives that are fair and reasonable become more difficult.  In these cases, subjective measures are generally used.   However, there are no hard and fast rules in creating performance incentives.  Award fee incentives may be broad or they may approach the specificity found in objective performance incentives by including special emphasis areas detailing specific performance outcomes desired of the contractor. 
2)
An incentive, whether objective or subjective should contain three basic components: (1) technical performance requirements (quality and quantity), (2) schedule (to be completed by when) and (3) estimated cost/actual cost at completion.  With regard to estimated cost, the contractor’s and the DOE’s accounting system should be capable of segregating and tracking costs associated with each incentivized requirement at the requirement level.  It is recognized that not all costs, particularly those associated with award fee incentives, can be tracked at the requirement level.  Generally, the better defined and project oriented (task order accounting) the performance objective incentive is, the more accurately costs can be accumulated at the task level thereby allowing a cost incurred baseline to be developed.  Where costs cannot be captured at the incentivized requirement level, costs should be tracked at the lowest level possible above the incentivized requirement level.  The ability to relate cost of performance to fee earned based on actual performance provides an invaluable baseline to measure contractor cost performance and a valid justification to support the payment (or denial) of fee.

3)
The contractor’s progress may require monitoring to ensure work is being performed as anticipated and required, in addition to validation at the point of completion.  It is important to communicate to the contractor how the validation process will be performed and at what intervals, especially if incremental reviews will occur at intermediate points prior to completion.  The example provided later in this section includes the requirements related to verification of completion in the rating plan for each incentive measure.  An alternative approach might be to include the method, as well as frequency, of validation associated with each measure in the PEMP.  Where completion validation is detailed, possibly requiring inputs from more than one validation source, such as state environmental requirements, the verification of completion process may be best detailed in the rating plan for that incentive measure.  The performance section of the PEMP is referenced in the contract.  Another approach is to include the validation process in the site’s quality plan which is incorporated into the contract by reference.  However, one must be cautious in considering alternative approaches to binding the contractor to a performance methodology.  For instance, including the validation requirements in the administrative section of the PEMP would not be enforceable in that this portion of the PEMP is generally not incorporated into the contract.  

4)
Related requirements (i.e., related to a specific incentive) should be identified for each performance incentive.  Related requirements should be identified for the subsequent evaluation period as well.  This allows the contractor to place the proper emphasis on current work knowing that subsequent work is contingent on performance in the current period.   Any related requirements either in the previous period or in the current period require completion prior to earning fee on a current specific requirement should also be identified; this provides the contractor with better focus on the critical tasks that must be completed within a certain order or time frame.  One example provided in this section addresses Rocky Flat’s best practice of utilizing “gateway” measures which require completion of related requirements before fee may be earned on a single performance measure.

F.  Structure
1.
Incentive Structure
As appropriate, the structure for both objective and subjective incentives should include:

· performance objectives which are to be directly incentivized and are well defined (may be a specific performance objective or a group of performance objectives),

· by reference to the appropriate annual work authorization/ requirements document citation(s) or by a restatement of the requirement,

· by establishing higher or lower levels of performance than are in the annual work authorization/requirements document, so long as they are or will benefit future requirements or are at least at the minimally acceptable performance level,

· all of the expectations and measures along with any related sub-elements of the measures of the performance objectives, 

· performance objectives which are directly related to the performance objectives  incentivized,

· all prerequisite objectives which must be met prior to any fee being earned by performance of any related incentive,

· the definition of what constitutes the successful completion of performance

· the process by which performance will be verified, 

· the documentation required of the contractor to support claims for earned fee,

· The operational assumptions,

· definition of any terms which may be unclear,

· any formulas or calculations which will be used to measure performance,

· the cost constraint placed on the performance, 

· the level at which the cost of performance is to be segregated from other costs and tracked,

· the earnings (fee payment) schedule associated with the requirement and each of the sub-elements,

· the budgeted cost of (incentivized) work scheduled (BCWS),

· the Work Authorization number,

· the Budget and Review (B&R) code for billing,

· the Work Breakout Structure element number(s),

2.
Justification for the Incentive
Both objective and subjective incentives should be supported by appropriate documentation.  Such documentation should include:

· the identification of the incentive.

· the estimated cost (and references to an independent cost estimate or the contractor’s proposal).

· The DOE organization or individual with cognizance over performance objectives.

· the recommended fee amount for the incentivized performance objective providing 

-
the rationale for the amount,

-
if a base fee is provided in the contract, what portion, if any, of the performance of  the incentivized performance objective is covered by such fee,

-
if the period of performance exceeds the fiscal year or if the incentivized performance objective is an intermediate milestone objective:



when and how final fee earned is to be determined,





how earned fee will be funded and paid,





how any provisional payment of fee will be made,

· a description of the performance objective including all measures of performance.

· the objective data or subjective criteria used to determine the appropriate target for each performance objective.

· the period of performance for the incentivized performance objective and the rationale for such a period.

· identification of all performance objectives which directly support the incentivized performance objective. 

· potential adverse impact (technical, cost, schedule, etc.) on other performance.

· The importance of the incentivized performance objective in relation to the other performance objectives.

· the relationship between the incentivized performance objective and any appropriate baseline, plan or annual work authorization (e.g., life-cycle baseline, project baseline, site maintenance plan, etc.).

· an explanation if there is a difference between the incentivized performance objective  and what is required by the baseline or plan during the time frame covered by the incentivized performance objective.

· if performance exceeding that required in the annual work authorization is incentivized,  an explanation of the additional benefit received by the DOE which will justify the payment of greater fee.

· if the incentivized performance objective is only in an annual work authorization document and not addressed in a longer term baseline or other planning document, an explanation as to why it is not linked and why it is important.

· the rationale for selecting the incentivized performance objective (requirement), including:

- the intent of the incentivized performance objective including expectations and 
  measures,

- the contribution the performance of the incentivized performance objective makes to 

  the site's overall goals,

- if the incentivized performance objective is not the final requirement, but an 
  intermediate milestone for a final requirement, why it is a good indicator of the

  potential final performance of the end requirement,

· administrative information to include:

· date performance objective was communicated to the contractor,

· percent of effort complete at the time the incentive was formally established and the ability at that time for the contractor to still be able to influence its outcome.

2.  Examples
A.
Model No. 1- Objective Performance Measures
(1)  Background
The following discussion relates to the 1998 fiscal year modification of the Kaiser-Hill Company (KHC) contract at the Rocky Flats (RF) Environmental Technology Site in Golden Colorado.  The contract with KH was created to meet the site closure of the facility by a certain date.  Projects are designed sequentially to meet that objective.  Given the known parameters of the operation, i.e., site closure by year 20xx, the development of a set of well defined performance measures to meet specific performance objectives was facilitated.  The effort under this contract is not to maintain ongoing operations of a site where the longer term baseline is usually less well defined, but a well defined closure plan with specific closure to occur by a specified date.  In a closure situation, 

specific key performance objectives are identified along a critical path leading to site closure; each critical point along the path being dependent on the previous.  

The estimated cost for the contract for the 1 year period beginning October 1, 1997, was $530, 810,152 with a total available fee that may be earned amounting to $24,000,000.  The modification provided for a base fee of $3,600,000, which was 15% of the total available fee, and a performance fee amounting to $20,400,000.  Total fee represented 5% of the estimated cost.

The example of the objectively evaluated performance measure described in this section relates to a group of four closely related performance measures in the SNM (nuclear material) functional area.  Each of the four measures was dependent upon completion of the measure prior to it.  The four measures are presented in the Performance Breakdown Structure Matrix, attachment 2-1.  There are a total of 28 performance measures in 13 functional areas.  The total available fee relating to performance measure example is $2,244,000 which represented nearly 10% of the total available fee.  

Performance under this measure was considered to be highly critical to the overall accomplishment of site closure.  A prerequisite to the effective development of performance measures was a clear tie-in of the performance measures to the site baseline which defined critical points of performance along the way.  The measures were weighted to provide a clear signal as to their priority in completing the baseline effort as well as their relative priority to other incentivized efforts.  An important aspect of the performance measures developed for the RF site was the conditional nature of the fee availability, i.e., the payment of earned fee was conditioned on the satisfactory performance of related measures in place either in the prior evaluation period or concurrently in the same evaluation period.   This type of structuring of performance incentives contingent upon performance in other related areas has been labeled as a “Gateway” at RF.   Earning fee under performance measure 98-01R was contingent upon a gateway measure in the prior evaluation period.  This measure was also a gateway measure for FY 1999 performance in this functional area. This will be discussed in greater depth.

(2)  Overall Structure and Documentation

The establishment of performance based incentives flowed from the Closure Project Baseline

which detailed the multi-year effort to effect closure of the RF site.  Projects for individual years were structured into a Fiscal Year Baseline from which flowed performance measures associated with the performance objectives of the current Fiscal Year Baseline.  The criteria for earning performance fee consisted of specific, objective and measurable performance components (incentive fee components) and the associated incentive fee.  The incentive fee goals were designated as “standard” goals and/or “superstretch” goals and were limited to a specific period of time within the term of the contract.  Areas where the contractor was incentivized to maximize performance were detailed in the Contractor’s Performance Breakdown Structure (PBS) matrix.  A copy of this document is found at attachment 2-1.

Each performance measure was clearly detailed providing 1) a description of the incentive component in clear and well defined language; 2) a statement of performance which indicated what would constitute the “earning” of fee for that incentive component; 3) the amount of the fee available for that component; and 4) the period of performance.  Each component was to have a highly detailed Rating Plan developed for it.  
The Rating Plan provides the following information:

· The budgeted cost of work scheduled (BCWS)

· Maximum fee available for the measure

· The B&R code for billing

· The WBS element number(s)

· Previous year Gateways 

· The performance measure and related sub-elements of that measure

· The earnings schedule associated with each of the sub-elements as well as any impact on fee due to cost restrictions

· Highly detailed performance requirements (what the contractor is to accomplish)

· The documentation required of the contractor

· Definition of terms

· The signatures of responsible senior management at RF and KHC.

An example of a Rating Plan associated with the objectively evaluated measure relating to the drainage of SNM liquids is shown as attachment 2-2.  

In addition, for each performance measure, a Performance Measure Justification and Development was developed.  This multi-page document contained:

· A statement of the performance measure and the sub-elements

· A description of the objective data to tie the performance measure and its elements to the Project Baseline

· An impact statement describing any undesirable secondary affects which might result from a failure to complete the performance objective

· The difference between the funding for this measure and the funded scope from the Closure Plan 

· The rationale and intent for each measure and sub-element and how the measure is tied to closure

· The baseline cost

· Cost, schedule and performance data

· The allocation of % of fee to each sub-element of the measure

· The detailed negotiating strategy for each performance measure.

An example of this document is found as attachment 2-3.
(3)  Performance Based Incentive Fee Structure

The RF/KCH site closure contract incorporated a number of management tools to help enable DOE to control performance under the contract while maintaining cost controls.  These tools included the use of a limited number of standard and superstretch performance measures, the gateway concept, cost restrictions and highly detailed documentation and data relating to each performance measure.  Each of these tools are detailed below with references made to the actual forms taken from the FY 1998 modification for FY 1998 work.

(a)  Critical Few
The contract incorporated relatively few, meaningful performance measures.  The rule of thumb used at Rocky Flats in developing a performance measure is that if successful achievement of any given measure does not warrant payment of at least 1% to 2% of the total fee in a given evaluation period, the effort should not be incentivized.  The benefit of limiting the number of performance measures to a critical few is that it better enables KCH to focus on the truly important projects to the government without prioritizing, in some cases, literally hundreds of performance measures and elements.  Secondly, because each of the “critical few” measures has associated with it a higher amount of available fee, satisfactorily achieving the desired performance for that measure is financially rewarding to the contractor.  A third advantage of limiting the number of performance measures is that it allows for the development of a range of performance levels with a meaningful amount of fee associated with each level.

(b)   Performance Measures - Standard and Superstretch

The RF contract distinguished between a standard measure and a superstretch measure.  A standard measure refers to a current period performance measure which is funded and must be completed in its entirety before any fee is awarded.  A superstretch measure earns fee for partial completion.  A second type of measure is labeled “superstretch #1 or #2".  With respect to superstretch #1, the measure is for unfunded worked that must be accomplished in the current period to complete the baseline work required when funds are directed to that functional area and performance measure.  It the case of superstretch #2, effort may be directed to an unfunded area to be accomplished in the subsequent evaluation period.  Where a standard measure is associated with a superstretch measure, funds will not be allocated to the superstretch measure unless the standard measure, or that related portion of a standard measure, is first completed satisfactorily.

Normally, standard and superstretch measures are associated or connected when both exist, although it may be appropriate in certain instances to have a standard and superstretch measure with only an arbitrary connection.  In some instances, a superstretch measure may have no connection with any other measure.  Further, multiple superstretch measures may be associated with a single standard measure.  Depending on the amount of fee allocated to a superstretch measure, the contractor will be incentivized to achieve a standard measure at the satisfactory level with expectations of earning significantly more fee at the superstretch level.    RF’s ability to 

relate and weigh standard and superstretch measures provides considerable flexibility in how contractor efforts may be directed. 

As noted above, the RF contract incorporates “superstretch” measures.  Superstretch measures are not considered part of the contract in that they are negotiated for activities which are currently unfunded.  The contractor is precluded from initiating any substantial work on an unfunded measure until such time that either 1) DOE funds the activity, or 2) savings are realized and funds may be redirected from a currently funded activity whose work has been performed satisfactorily at below the cost baseline.  Where KH has been able to redirect funds to a superstretch measure, they are entitled to earn the full fee negotiated.  When DOE funds the activity, KH is entitled to earn up to one-half of the fee that had been previously negotiated.

 c)  Site Change Control Board
An action to direct or redirect funds is the function of the Site Change Control Board (SCCB), which includes DOE approval/disapproval of any action relating to direction or redirection of funds.   Destination of new or redirected funds, pursuant to the decision made by the SCCB, will be to 1) an under funded project (where the current estimate at complete exceeds the original estimate at completion or the budgeted cost of work scheduled), 2) a non-superstretch measure on the site’s Priority Unfunded List, or 3) to fund a superstretch measure.  The SCCB’s rationale regarding disposition of excess funds must be fully supported and documented by the SCCB.    Work effort initiated on any measure(s) is in strict accordance with the FY Project Baseline.  An example of a rating plan for a superstretch measure (superstretch #1), relating to SNM Liquids, measure 98-01R, is shown as attachment 2-4.
It is important to bear in mind that when a performance measure is achieved at less than budgeted costs, the contractor has still earned a fee negotiated that was based on a higher estimated cost base, when the estimated cost at completion, or the budgeted cost of work schedule, was initially established.  When an underrun occurs, funds can be directed to a superstretch measure where the contractor may earn additional fee on costs utilizing those same funds.  If an underun occurs because work was deleted, and the funds were deobligated, those funds may be directed to new work in the current period.  Where an underun has occurred because the contractor initiated efficiencies which can be demonstrated and verified, the additional funds available can be directed to new work.  If the underrun is as a result of an initially inflated estimated cost, the contractor should not be not entitled to any additional fee for performing the superstretch measure in the current evaluation period.  Where the contractor has achieved an underrun condition due wholly, or in part, to efficiencies, fee will be based on that portion of the saved costs resulting from verified efficiencies.  Unless it can be determined how an underrun condition developed, i.e., efficiency or bad estimating, adding additional fee to an unfunded superstretch measure should be avoided.  The approval of the Procurement Executive is required before additional fee may be negotiated, as required by the contractor’s internal requirements relating to the SCCB process. 

(d)  Cost Restrictions
Each rating plan should detail cost restrictions (or cost baseline) for that particular measure.  Details are found in section III, Earnings Schedule, of each rating plan.  The restrictions cited in attachment 2-2 are typical to Rocky Flats.  The restrictions for measure ranged from a reduction in earned fee of 1% for every 1% of cost overrun within the range of -11% to a -15% to 5% for every 1% negative cost variance exceeding a -20%.  Hypothetically, if KH were to overrun the estimate at completion for this measure by 30%, reference to the cost restriction schedule in the rating plan for measure 98-01R indicates a reduction of 70% to the fee otherwise earned.  This example is unusual in the sense that costs could be estimated and sequentially tracked at the incentive level.  In most cases, it may not be possible to capture costs at that level of the WBS. 

(e)  Gateway Concept
The Rocky Flats contract employed the gateway concept for certain mission oriented performance measures.  Gateway measures were defined in the contract as individual performance measures or groups of measures within the same functional area which had to be 100% completed as defined in the rating plan prior to the contractor being paid any incentive fee for related performance measures in the subsequent year.  Performance measure 97-C4.06R from the 1997 modification to the contract served as a gateway to the current measure, 98-01R.   In addition, performance measure 97-C6.06R, also from the 1997 modification, had to be completed entirely before KC may earn fee on the current measure, 98-01R.  a copy of both 1997 measures is seen as attachments 2-5 and 2-6.  The relationship between the 1997 gateways and the 1998 SNM Liquids measure is keyed with the number “1" on attachments 2-2, 2-5 and 2-6.

The 1997 gateways, agreed to by KH to be grouped, essentially required the contractor to complete both gateways before fee was earned on the 1998 measure.  Further, the 1998 measure had to be completed before fee may be earned on a 1999 measure.  If the current gateway was substantially completed in 1998, no 1999 performance measure fee would be earned until the balance of the 1998 gateway was completed, in 1999.  However, no fee was earned on that portion of the 1998 gateway that remains to be completed in 1999.

With the rating plan quite specific as to what constituted “complete”, DOE was able to exercise considerable control as to what was completed in what time frame, within budget, and in strict accordance with the Site Closure Baseline.  Further, through use of stretch measures, dependent on completion of the standard measures first, DOE was able to exercise control over how quickly it wishes to accelerated project baseline performance in any functional area.

a blank copy of the rating rate and the justification and development form is provided as an attachment (2-7 and 2-8).

B.  Model No. 2 - Subjective Performance Measure

(1)  First Example
The DOE Savannah River Operations Office (SR) and the Westinghouse Savannah River Company (WSRC) 1997 CPAF contract incorporated performance-based incentive areas and award fee which amounted to a $61.5 million annual total available fee pool.  Incentive fee, amounting to $36.9 million, was allocated to six broad functional areas which were further defined into 15 specific subfunctional areas.  Award fee, which amounted to $24.6 million, was allocated to the six broad functional areas.  Depending on the functional area, the life cycle baseline of the contract spanned from five to 30 years.  

For 1998, the modification to the contract incorporated eight award fee incentive areas amounting to $42.65 million and 12 objective incentive areas amounting to $18.85 million for a total fee pool of $61.5 million, the same as the year prior. 

For all areas other than objective incentive areas, the primary management tool used to evaluate WSRC performance was the Annual Operating Plan (AOP).  The AOP may be equated to the RF Fiscal Year Baseline discussed in the first example.  The AOP provided the programmatic guidance and established the scope of all programs and activities for the Savannah River Site (SRS) including the funding allocation to accomplish the tasks.  The AOP at SR was also the basis of the award fee performance evaluation plan.  Unless evaluated separately under a Performance Based Incentive, all programs and activities were evaluated utilizing the scope, milestones, and funding allocations contained in the AOP.

The SR Performance Evaluation Plan (PEP) sets forth the performance areas, each relating to a functional area.  Each area was weighted to reflect their relative importance.  Functional Area B, titled “Non-Proliferation” was weighted highest with a weight of 28% in the 1997 modification and essentially entailed the planning and implementation of the Nuclear Materials Stabilization Program, including storage, deactivation, disposition, spent fuels, in accordance with DOE priorities.  The amount of fee allocated to this area in 1997 was $6.9 million and $11.3 million in 1998.  This area was further defined in terms of performance goals.  There are four performance objectives relating to Functional Area B:

-  B.1   Plan and implement the Nuclear Materials Stabilization Program in accordance with 
the AOP and DOE directives.

-  B-2   Plan and implement the spent fuels program    

-  B.3   Provide planning support for stabilization, storage and disposition activities.

-  B.4   Plan and implement deactivation activities.

The contractor’s performance in these four areas was subjectively evaluated, and the fee determination made by the Fee Determination Officer (FDO).  In the above example, Performance Area B in 1997 carried a weight of 28% of the available award fee pool, or approximately $6.9 million (28%X a pool of $24.6 million).  In 1998, the same performance area carried a weight of 26.6%.  The contractor’s performance was then categorized into five ranges:

-  Substantially exceeded levels




96  to 100%
-  Exceeded levels w/some notable achievement


66  to   95%
-  Met expected levels






40  to   65%
-  Less than expected






  2  to   39%
-  Unacceptable








   0%

In making a fee determination, the FDO utilized the semi-annual reports prepared by each of the DOE Lead Evaluators, each of whom were responsible for a specific performance area identified in the PEP, and the semi-annual recommendations made by the Award Fee Board (AFB) which are based on the Board’s review of the evaluation reports.  The evaluation reports were based on physical monitoring and evaluation of WSRC’s performance against the AOP objectives and criteria.  The evaluators also utilized other sources of information as part of their evaluation including audit reports, appraisals and other sources of information as applicable.  Note that it is within the purview of the FDO to agree or disagree with the AFB’s recommendations and may change the Board’s recommended fee amount.  The FDO may utilize other sources of information relating to the contractor’s performance in addition to the evaluator reports and AFB recommendations.  The ultimate fee amount is not based on any mathematical formula or summing of points earned, but is solely subjectively determined with regard to the five broad categories of performance listed above as well as the percent spread within each category. 

Each member of the DOE principal staff will evaluate the programs and activities within their scope of responsibility utilizing the performance criteria and considerations which include:

Accuracy


Ingenuity

Thoroughness


Responsiveness

Timeliness


Perceptiveness

Proactive


Planning

Organization

Problem Solving
Staffing


Innovation

Cooperation

Adequacy

Utilization of Resources
Efficiency

Compliance

within Budget

Accepted Practices

Completion

On Schedule

In addition to the performance criteria listed above, the evaluation teams will apply subjective consideration to the following:

-  Did the contractor fully complete tasks and accomplishment milestones on schedule?

-  Was the work correct in accordance with the requirements?

-  Were deliverables provided on schedule?

-  Did the contractor promptly respond to requirements or technical direction?

-  Did the contractor apply skillful, simple and straight-forward solutions to problems?

-  Were personnel used in an effective manner?

-  Were too many or too few people assigned to a task?

-  Remain within budget?

-  Are the contractor’s reimbursable costs and projected costs remaining within the cost

   estimate negotiated for the task?

-  Were problems anticipated?  Was DOE notified timely?  Action taken to resolve the problem 
   to the benefit of the Government?

-  Did contractor self-initiate appropriate corrective action to problems?

-  Did the contractor raise unnecessary issues and amplify problems?

Did the contractor assure training and qualification readiness to support safe facility operation?

The contract specified that the ES&H program had to be implemented within each of the Work Authorization Directives to receive any incentive fee payment within the directive.  Fees are to be reduced if a serious incident (such as a fatality) or catastrophic event occurs which results in significant damage to the environment or which endangers the safety and health of workers or the public.  The Conditional Payment of Fee clause, which provides for fee reduction, up to the amount earned, for events such as a fatality or for performance which might negatively impact overall performance is included in the 1998 modification.

(2)  Second Example
In the above example, the performance areas were broadly defined.  The following example, taken from the same 1998 modification to the SR contract, is more specific in that it provides the contractor with special emphasis areas within the broader performance area.

In this example, Performance Area F, General Site Management (which is weighted with 24% of fee) provided four performance objectives which were further defined into a number of more specific criteria.  In the example that follows, performance objective F2 consisted of three criterion (criterion f.2.1 is cited in this example) with nine special emphasis areas (several criterion examples cited).  Differing from the prior example, the contractor, in this instance, was given more detailed direction while still maintaining the elements of a subjectively evaluated performance objective.

PERFORMANCE AREA F:  Manage and operate the SR Common Support Programs in a cost effective and efficient manner in accordance with the priorities of DOE.

OBJECTIVE F2: Manage and operate the [site] to provide the necessary scientific and technology underpinnings to allow execution of SR programs in a technically relevant, cost effective and efficient manner in accordance with the priorities of DOE.

CRITERION F.2.1:  Maintain and advance [site’s] technical core competencies and technical capabilities to provide the necessary technology for SR programs to be executed in accordance with approved AOP’s and supplemental guidance documents approved by cognizant DOE Lead Evaluators.

SPECIAL EMPHASIS AREAS:

(nine special emphasis areas - three provided as an example) 
(1)  Establish a SR progress and performance measurement system to concisely demonstrate implementation of the SR Strategic Plan (i.e., linkage from planning through budgeting).

(2)  Integrate Geographic Information System capabilities with site use permitting activities to increase efficiency and reduce requirements.

(3)  Propose detailed plans for re-engineering planning functions to consolidate related activities and increase efficiency.

In this example, the performance objective was broadly written.  The criterion better defined what the contractor was to accomplished and was linked directly to the AOP.  The special emphasis provides a lower level of detail to the point of being quite specific yet still allowing for a subjective evaluation of contractor performance.  

The performance area is quite broad - “manage and operate the SR Common Support Programs...”
There are then a series of more specific objectives, as provided above, which related to the performance plan as well as being tied to the AOP.  A criterion is then provided, with additional direction related to the objective and the performance area.  Lastly, direction is taken further down by providing the specific task to be accomplished, e.g. “Propose detailed plans for re-engineering...”  Both SR examples are subjective award fee models, the latter, however, requires specific output from the contractor whereas the first SR example was more outcome oriented.

3.  Conclusion 

The preceding three examples demonstrate how two sites utilized performance measures and incentives to direct the contractor to perform specific critical tasks, each of which are tied to the life cycle baseline of the site.  The RF’s use of gateways (where related prior period requirements had to be accomplished to a predetermined level of expectation before fee could be earned in the current period on a related measure) served to focus the contractor on the importance of the current requirements and its relative importance to work scheduled for the subsequent period.  Because fee was dependent, not only on current performance, but also on prior performance, the incentive to the contractor was not isolated to one evaluation period, but extended beyond the current scope of work.  In addition, through use of superstretch measures, the contractor was encouraged to initiate cost savings which could be added to the fee base for additional work, and thus earn additional fee.  The value to the government, of course, is that the completion of critical tasks, all towards closure in the case of Rocky Flats, is accelerated.

In the case of SR, two subjective measures were presented.  Although subjectively evaluated, the contractor was guided by special emphasis areas which essentially communicated to the contractor those specific elements of the tasks carrying the greatest weight.  The contractor’s efforts relating to the special emphasis areas, while contributing to the accomplishment of the task itself, also complemented related tasks to be accomplished in a subsequent evaluation period.  In these examples, the measures incentivized the contractor not only in the current period but also on a longer term basis.  In the case of SR, while the tasks were broadly stated, the special emphasis areas directed the contractor in much the same manner as an objective performance measure would.

The intent of presenting these examples was to demonstrate how two facilities utilized measures, not solely as a means of completing tasks in the current period, but as a tool to commit the contractor to the longer term success of the overall effort.  The contractor’s performance during the current period becomes the basis for performance in the next period.    

Templates
Contracting Officers should use the attached template/model formats for all major site facility contract incentives.  The templates/ models may be appropriately tailored to the specific performance requirements of the contract, provided that the intent of the information required by the template/model is contained.  The templates/models are structured to align the incentives with major mission objectives of the major site facility contract and are designed to include all of the information related to performance of the incentive.  Accordingly, templates/models are attached as follows:

· Model Performance Incentive Template

· Model Performance Incentive Backup Template

· Model Science and Technology Performance Measures Template

· Model Award Fee Template

The templates/models are designed to include all of the information related to performance of the incentive.

An incentive template/model may contain both a basic and stretch incentive.  However, a super stretch incentive should be on a stand-alone template.  The reason for this is that a super stretch incentive is not authorized to be performed until the contractor has revised the performance baseline in order to achieve the work subject to the super stretch incentive within the provided funding and submitted it to the appropriate change/configuration control board and obtained their approval of it.  A super stretch incentive template should be included in the Performance Evaluation Management Plan (PEMP) or contract.  However, its inclusion is for planning purposes only since performance under a super stretch incentive can only be initiated with specific DOE approval.

The incentive template/model is also designed to accommodate multi-site incentives, that is, those incentives that require two (2) or more contractors to achieve specified performance in order for any of the contractors to earn fee.  For those incentives that are site specific, the multi-site blocks/sections should be deleted.

For multi-year incentives, the duration of the incentive and performance expectations and measures should be clearly stated in the appropriate Sections (e.g., Section V - Performance Expectation and Measure, under the Incentive block and the completion block and Section VI - Earnings Schedule).

The incentives established using the templates/models are to be included in the PEMP.  

The PEMP may be divided into several sections to best facilitate this, for example, an administrative section, an award fee section, and a Performance-Based Incentive (PBI) section.  If the entire PEMP is not incorporated into the contract, contracting officers should incorporate the award fee and performance-based incentives into the contract to ensure that the incentives are contractually enforceable.  Although signature blocks are included on the templates/models, they may be deleted if they are to be incorporated into the contract by modification.

It is important that each incentive be supported by adequate documentation addressing the rationale for the incentive.  To that end, an incentive backup template is also provided for documenting the information supporting each specific incentive.  The template sets out the minimum information requirements for the rationale for developing specific incentives.  A back-up template should be established for each incentive.  (Note that both a base and stretch incentive may be established using one incentive template and therefore would require only one backup template).  This information need not be part of the actual incentive.

The terms and the templates/models have the following meanings:

Subjective Incentives:  Subjective incentives are associated with performance measures for which the actual work and cost are not well defined due to inherent uncertainties (i.e. research and development, clean-up of contaminants which have not been characterized). Subjective incentives are characterized by judgmental evaluations of contractor performance and discretion in determining the amount of fee to be paid to the contractor.  Such incentives reflect the specified criteria and methodology against which actual performance will be evaluated.  Subjective incentives require a value-based analysis to determine if performance meets criteria established in the contract or award fee plan

Objective Incentives:  Objective incentives, also known as Performance Based

Incentives (PBIs), are performance measures that are specific in nature and lend


themselves to measurement and validation against quantifiable measures that provide for the objective evaluation of contractor performance.  Each incentive should contain a clear goal that accurately defines and sets forth measures for a task or event representing a priority work area, output, or outcome.  The attainment of these performance measures may be conditioned on meeting other incentivized requirements (e.g., gateway).  Objective incentives may also require the contractor to meet other performance requirements at a specified level (i.e., the contractor must maintain an acceptable safety system) as a condition for earning the objective incentive. 

Hybrid Incentives: Incentives, which contain both subjective and objective characteristics or elements.  This type of incentive is established on a stand-alone basis with a specific amount of the total available fee allocated to it.  An example of such an incentive might be the achievement of an acceptable Safety Program by a specific date.  The extent to which it is acceptable will be determined subjectively, while the date of achievement will be determined objectively. 

Baseline Incentive: A performance, schedule, or cost incentive that is associated with the budgeted work to be performed.

Stretch Incentive: An incentive designed to motivate the contractor to accelerate work performance, achieve cost efficiencies, or perform more work than expected under the current work baseline (i.e., the annual operating plan, work breakdown structure, etc).  The cost efficiencies achieved are normally within the range of the original estimate of the work or achievable through efficiencies in the performance of such work.  Any fee associated with the acceleration of such work is part of the Total Available Fee.  Typically, the contractor’s authority to initiate or accelerate work subject to a stretch incentive is provided as part of the PBI and would not be subject to action by a configuration/change control board, or similar entity. 

Super Stretch Incentive: A super stretch incentive motivates the contractor to accelerate significantly more work than that incentivized by stretch incentives.  Fee associated with the super stretch incentive is not part of total available fee, but is usually funded from cost savings/efficiencies realized as a result of the contractor performing baseline work efforts.  However, additional funding may be provided by DOE.  The contractor can only perform work associated with the super stretch incentive upon express authorization by a configuration/change control board, or similar entity. 

Gateway: Creates the requirement that work previously subject to an incentive be successfully performed prior to any follow-on or Super Stretch incentive fee being earned by the contractor. Gateways are to be used to ensure that priority work will be performed even if the associated incentive is not earned and that necessary tasks are not deferred as contractors make decisions relative to the application of resources relative to potential fee.  
Multi-year Incentive: An incentive designed to establish performance expectations and measures beyond one fiscal year or evaluation period.  Normally, the performance expectation is associated with project completion or some other definitive milestone.

Multi-site Incentive.  The incentive, which typically is an objective incentive, is designed to motivate two (2) or more contractors to achieve a specific output, outcome, or result, where both contractors are responsible for an aspect of performance.  Under the multi-site incentive, each contractor is jointly and severably responsible for success.  

Both contractors earn fee based on the success of their collective efforts in meeting the performance objective.  However, the fee associated with each contractor’s performance may be pro-rated to reflect each contractor’s contribution to the effort.  The multi-site incentive may include elements or characteristics such as gateways, multi-year features, and stretch components. 
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SECTION I – GENERAL INFORMATION

	Performance Incentive Short Title:


Performance Incentive Number:


Revision Number and Date:



SECTION II – ACCOUNTING INFORMATION

	Initial Budgeted Cost of Work Scheduled
(BCWS) under this Incentive:
	Maximum Available Fee Allocated
to this Incentive

	Performance Baseline System (PBS)/Work Authorization (Directive) (WA(D))/Program Control Document (PCD) No.
	Work Breakdown Structure (WBS) Element No (s).

	SECTION III – INCENTIVE INFORMATION 

	Incentive type:

Site Specific Performance Based Incentive (PBI)    FORMCHECKBOX 
    Site Specific Hybrid (Objective/Subjective)    FORMCHECKBOX 

Multi- Site Performance Based Incentive (PBI)       FORMCHECKBOX 
    Multi- Site Hybrid (Objective/Subjective)      FORMCHECKBOX 

Baseline Incentive           FORMCHECKBOX 
         Stretch                 FORMCHECKBOX 
       Super Stretch  (Put on Separate Incentive Form)      FORMCHECKBOX 

Difficulty:
High  FORMCHECKBOX 

Medium  FORMCHECKBOX 

Low  FORMCHECKBOX 

Duration:                     Annual     FORMCHECKBOX 

Multi-year  FORMCHECKBOX 

Fee Payment type:
Completion  FORMCHECKBOX 

Progress  FORMCHECKBOX 

Provisional  FORMCHECKBOX 

 

	SECTION IV – MULTI-SITE INCENTIVE INFORMATION

	Site: _________  Site WA Ref. __________  Fee Amount Allocated to Site:    TAF $ ________   

SS $ _________

Site: _________  Site WA Ref. __________  Fee Amount Allocated to Site:    TAF $ ________  

 SS $ _________

Site: _________  Site WA Ref. __________  Fee Amount Allocated to Site:    TAF $ ________   

SS $ _________

Site: _________  Site WA Ref. __________  Fee Amount Allocated to Site:    TAF $ ________  

 SS $ _________

TAF: Total Available Fee;   SS: Super Stretch Fee



	SECTION V – PERFORMANCE EXPECTATION AND MEASURE
Incentive (Specify Performance Elements and describe indicators of success (quality/progress)).

Short Title:  

1. Metric #1.

· Detailed description of what has to be done to earn fee.  Include any reference requirements that define the work to be completed and especially the quality attributes of the work.  This will be what is most legally binding to the government.

       Metric #2.

· Detailed description of what has to be done to earn fee.  Include any reference requirements that define the work to be completed and especially the quality attributes of the work.  This will be what is most legally binding to the government.

2. Cost Constraint/Incentive (To be associated with each metric or the Incentive in total as appropriate given the confidence in the cost estimate):

              Calculations may include:

· A cost constraint using Cost Variance (CV) calculated using the earned value method (ACWP/BCWP) at the measurement point(s).  Performance fee may be reduced if the Cost Variance is greater than 1 or some allowable cost growth (e.g. 1.1 allowing for a cost growth of 10%)

· A Cost Incentive where the performance fee is reduced or increased at a specified rate depending on the actual cost of the work performed as measured against the target cost for the work performed.



	GATEWAY (Describe previous year’s gateway (if applicable) that must be completed before fee can be paid under this performance measure or subsequent measures if a multi-year incentive.)
1. Previous year’s metrics that must be completed before fee is paid in the current year – The previous year’s metrics should relate to this year’s metrics in some way.

(References – Last years Performance Measure (PM) # and title)


COMPLETION (Include baseline documents/data against which completion documentation should be compared.)

        Metric #1.

· Detailed description of what constitutes completion; the requirements it will be measured against; how and when performance and completion will be validated; and by what organization validation will be made

       Metric #2.

· Detailed description of what constitutes completion; the requirements it will be measured against; how and when performance and completion will be validated; and by what organization validation will be made.
COMPLETION DOCUMENTS LIST:  (In addition to the Completion Report, the document(s) that  should be submitted/ data that should be available/ actions to be taken by evaluator, to determine actual performance to the requirements
TECHNICAL BOUNDARY CONDITIONS:  (Fundamental technical assumptions that must be maintained in order to accomplish the work scope associated with this Performance Measure.)
Indicate any modifications to the cited work scope requirements (PBS/WA, WBS, Regulations, etc.) that performance of the incentive will be subject to.  Include any fundamental conditions that must be met in order to provide at least a reasonable chance for the contractor to achieve the result.  This may include government furnished equipment or receiver sites, etc.



	ASSUMPTIONS  (For reasonably foreseeable impacts to performance which are not covered by the contract.  State the assumption related to a Performance Element and the specific remedy should the assumption prove false.)
Do not include every possible impediment to achieving the result.

	DEFINITIONS:

Include any terms that need to be precisely defined in order to assure clarity, or items that have DOE or site unique definitions.


SECTION VI - EARNINGS SCHEDULE
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2.  Fee for Metric #2.

     Fee is best paid when all, or significant chunks of the work is done

· Fee is best weighted toward the final increment if several increments are used

· Stipulate what the minimum performance level.  Below this level the Conditional Payment of Fee clause may be invoked.
Cost Constraint/Incentive Structure:

Example:

The following cost restriction applies to this PM

· fee earned for this performance measure shall be reduced at the measurement point(s) by:  

· 1% for every 1% Cost Variance (CV) >-___% (-___%

· 3% for every 1% cumulative CV >-___% but ( -___%,

· 5% for every 1% cumulative CV >-___

· total fee reduced under this cost restriction clause shall not exceed ___% of allocated  fee

· the cost restriction will be calculated on total of all WBS elements identified on this rating plan

SECTION VII – SIGNATURES                                                                                                         


Name:
                                                        Signature                                                     Date Signed


Contractor                                                  Signature of Contractor Official                Date Signed

DOE/NNSA Site                                       Signature of DOE.NNSA Official             Date Signed











Form Revision Date: ___________









Rating Plan Revised: ___________
	MODEL PERFORMANCE INCENTIVE BACKUP TEMPLATE

Justification and Development Record



	1.  General Information

	Incentive #  
	Short Title:  
	Recommended/Actual Fee:  

	Responsible Assistant Manager:  
	Extension:  
	Subject Mater Expert:  
	Extension:  

	Action:                   Initial  Incentive           FORMCHECKBOX 
         Change #                 FORMCHECKBOX 


	a) Briefly provide the background and summarize the performance history of the work being

       incentivized:



	b) Briefly state the overall Incentive and each Performance Measure (PM). Include target and minimum Performance levels: 



	c) Why is this considered an important effort to incentivize? How does this Incentive achieve site

      and DOE/NNSA objectives?  Is it a critical/critical path item?


	d) Explain why the quantities, scope, dates, etc, were selected for each element

     (funding/drivers/benchmark or historical, baseline performance data/etc):


	e) State recommendation and rationale for PM fee allocation – if appropriate, why are some elements of more value to the government?



	f) Provide an assessment regarding the amount of fee allocated in comparison to the cost and importance of the incentive: 



	g)  Describe Changes made during the performance of the incentive, including the rationale for the change, the impact of the change on the amount of fee and why, and cite the change control document which contained the change



	2.   Performance Information - Cost

	For Cost Constraint/Incentive Incentives only:

Original BCWS:  


	Final BCWS:



MEASURE 1:
QUALITY OF RESEARCH
SCIENCE: Success in producing original, creative scientific output that advances fundamental science and opens important new areas of inquiry; success in achieving sustained progress and impact on the field; and recognition from the scientific community, including awards, peer-reviewed publications, citations, and invited talks.   

TECHNOLOGY: Whether there is a solid technical base for the work; the intrinsic technical innovativeness of the research; the importance of contributions made to the scientific and engineering knowledge base underpinning the technology program; and recognition from the technical community.

MEASURE 2:
RELEVANCE TO DOE and NNSA MISSIONS AND NATIONAL NEEDS
The extent to which the research fits within and advances the missions of DOE and NNSA; contributes to U.S. leadership in the international scientific and technical communities; contributes to the goals and objectives of the strategic plans of DOE and NNSA and other national programs; and the extent of productive interaction with other science and technology programs.  Depending on the nature of the program, the following will also be evaluated:

SCIENCE: The program’s track record of success in making scientific discoveries of technological importance to DOE and NNSA missions and U.S. industry; the degree of industrial interest in follow-on development of current research results; and the effective use of national research facilities that serve the needs of a wide variety of scientific users from industry, academia, and government laboratories.

TECHNOLOGY: The value of successfully developing precommercial technology, to DOE and NNSA, other federal agencies, and the national economy; the extent to which expected benefits justify the program’s risks and costs; and, where appropriate, the degree of industrial interest, participation, and support.

MEASURE 3:
SUCCESS IN CONSTRUCTING AND OPERATING RESEARCH FACILITIES

The extent to which the construction and commissioning of new facilities is on time and within budget; whether facility performance specifications and objectives are achieved; the reliability and safety of operations; adherence to planned schedules; and the cost-effectiveness of maintenance and facility improvements.  

If a user facility, the extent to which the user access program is effective, efficient, and user-friendly; the quality of the proposal evaluation process; the strength and diversity of user participation; the productivity of the research supported, both in science and technology; and the level of satisfaction among user groups.

MEASURE 4:
EFFECTIVENESS AND EFFICIENCY OF RESEARCH PROGRAM MANAGEMENT
The quality of research plans; the extent to which technical risks are adequately considered; whether use of personnel, facilities, and equipment is optimized; success in meeting budget projections and milestones; the effectiveness of decision-making in managing and redirecting projects; success in identifying and in avoiding or overcoming technical problems; the effectiveness with which technical results are communicated to maximize the value of the research results and to gain appropriate recognition for DOE, NNSA, and the Laboratory; effectiveness in developing, managing, and transferring to industry intellectual property and technical “know how” associated with research discoveries; the degree to which customer and stakeholder expectations are consistently met; and the cost-competitiveness of the scientific and technical work force, as measured by the cost of direct work force FTEs and by the ratio of direct costs to non-direct costs.

:

Award Fee Incentives should include at a minimum:

The Incentive/Incentive Area briefly stated:

Statement of Work/Performance Baseline System (PBS)/ Work Authorization (Directive) (WA(D))/Program Control Document (PCD)/etc. reference:

Weight/Fee amount assigned:

Description:  (This should include any specific expectations/measures)

Period covered by the incentive:

Assumptions:

Validation of Performance:

Performance Evaluation:  (this should: indicate expected performance levels and the amount of fee associated with them for those incentives/incentive areas that have some level of defined performance expectations; indicate expected performance for each adjectival performance rating (if appropriate), for those incentives/incentive areas that have some level of defined performance expectations; indicate what satisfactory and minimum performance expectations are for those incentives/incentive areas which have more general performance definition and are to be evaluated using generic adjectival performance ratings; or indicate what satisfactory and minimum performance expectations are where fee is to be associated with the achievement of satisfactory performance, and will be reduced if performance is less than satisfactory.)
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Model Science and Technology Performance Measures Template








Model Award Fee Template
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List percent of Performance Measure (PM) fee available for completion of each Element, and the schedule by which the fee may be earned.  (Schedule identifies point(s) at which fee may be earned - does not define completion.)


Performance Measures (PM)


1.   Fee for metric #1


       Fee is best paid when all, or significant chunks of the work is done


Fee is best weighted toward the final increment if several increments are used


Stipulate what the minimum performance level.  Below this level the Conditional Payment of Fee clause may be invoked.
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